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We understand that not everyone has the same opportunity to support ICJR. 
Nevertheless, if you have similar perspective with use, then you will be part of our 
mission to create Indonesia with fair, accountable, and transparent legal system 
for all Indonesian citizens  without discriminating based on social status, political 
perspective, race, genders, origins, and nations.  
 
With only 15 thousand rupiah, you can be part of our mission and support ICJR to 
remain relevant in ensuring Indonesian legal system to be more fair, transparent, 
and accountable. 
 
 
Click the following link: http://icjr.or.id/15untukkeadilan 
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Preface 
 

Happy New Year 2019! 

 

New year is usually followed up by evaluating during the past one year and determining the 

resolutions for the upcoming years. We (the Institute for Criminal Justice Reform) is also embedding 

this spirit. This report is prepared to evaluate the implementation of fair trial in Indonesia during 

2018, including to identify what are the key challenges that must be improved during 2019. 

 

We prepared this report using the expert judgement methodology, by determining the score of four 

main indicators and 25 derivative/additional indicators of fair trial principle, which conducted by 

experts and practitioners. This evaluation report is created as a baseline to be improved in upcoming 

years. From this year report, we are planning to gather preliminary information to be further 

developed into a more justified methodology and can capture the whole picture of a phenomenon, 

such as pair comparison and even analytical hierarchy process. Therefore, the lack of methodological 

aspect is always being identified openly for the purpose of improvement in the future. 

 

Regardless the methodology problem, the purpose of this publication is to encourage the 

comprehensive and in-depth improvement of the implementation of justice system, to be inline with 

the vision and mission on why our organization was established. Therefore, our small contribution in 

the form of this publication can be utilized as suggestion, inputs, and critics towards the 

policymakers so that they can conclude their duties to realize judicial reform in comprehensive 

means and human rights-oriented.  

 

We would like to deliver our gratitude towards the experts and practitioners that were willing to 

allocate their time and thoughts to examine this report. We thank Muhamad Isnur (the Indonesia 

Legal Aid Foundation - YLBHI), Anugerah Rizki Akbari (Indonesia Jentera School of Law - STH 

Indonesia Jentera), Siti Husna Lebby Amin (Legal Aid Institute ‘APIK’), Ricky Gunawan (Legal Aid 

Institute ‘Masyarakat’), Totok Yulianto (Indonesia Legal Aid and Human Rights Association - PBHI), 

and Irianto Subiakto (Indonesian Bar Association - Peradi). We also would like to thank Beritagar.id 

that helped us for the data processing of this fair trial evaluation report. 

 

We are open to any inputs and criticism towards this report Not merely for the improvement of the 

report and research, but also for the improvement of the fair trial implementation in Indonesia. It is 
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hoped that this report can trigger discussions, debates, and formulation of new policies under the 

framework of judicial reform in Indonesia. 

 

 

 

Anggara 

ICJR Executive Director 
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Overview 
 

The implementation of fair trial principle within the judicial system is one of the most essential 

factors, as it guarantees the judicial process is not conducted arbitrarily. Therefore, it will put the 

judicial process under the corridor of human rights protection and fulfillment. In Indonesian context, 

the implementation of fair trial principle is still a serious concern to be improved. Several cases 

showed that Indonesian judicial system is rampant with unfair trail conduct, including torture, 

detention without clear reason, insubstantial assistance from legal counsel, imbalance examination 

process, and compensation that does not apply automatically. 

 

One of the main causes is the regulatory framework that already outdated and does not in line with 

fair trial principle. With a more subtle language, the existing regulations must be strengthened to 

guarantee the implementation of fair trial principles. One of the main policy or regulation is Law No. 

8 of 1981 on Criminal Law Procedure (hereinafter referred to as “KUHAP”). 

 

Existing international standards that are provided such as the International Covenant on Civil and 

Political Rights (“ICCPR”) that has been ratified by Indonesia under Law No. 12 of 2005, or the 

Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment 

(“Convention Against Torture”) that also has been ratified by Indonesia under Law No. 5 of 1998, 

can be used as the minimum standards to strengthen the existing regulation. This includes the effort 

to close the gap within the national legal system. 

 

One of the gaps is the clause to immediately bring a person who is arrested or detained before a 

judge, as mandated by Article 9 paragraph (3) of the ICCPR. This clause is adressed to test the judicial 

authority that has been executed through arrest or detention, including the substantive reason 

behind such action and determine on whether a person must be bring before the court in timely 

manner or immediately released. This clause does not exist under any national legal framework. 

 

The provisions regarding arrest, detention, or other coercive measure are under the authority of law 

enforcement officials (even arrest and detention are the monopoly of law enforcers). KUHAP 

provides the authority to the court to give permission on several coercive measures, such as 

confiscation. However, such permission is given on pro forma (administrative) basis and conducted 

prior to the coercive measure is executed. 
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On the other side, the challenge and complain mechanism provided under KUHAP pertaining to the 

coercive measures mentioned above, which is pre-trial, is not effective and is not sufficient. Pre-trial 

has limited jurisdiction, it is based on the request of the injuredparty (does not automatically 

applied), administrative examination in nature, and post factum nature (after the coercive action is 

taken). This is also the case with remedy mechanism in the form of compensation and rehabilitation 

that are provided under KUHAP. This mechanism is based on the lawsuit or complaint from the 

injured party. After winning the lawsuit, there will be a bureaucratic challenge in terms of 

disbursement of the compensation and rehabilitaion for the injured party.1 

 

KUHAP (Indonesia Procedure Code) and existing regulations are not fully adopting the fair trial 

principles. Several fair trial principles have been included, even though it still has the potential to 

cause unfair trial situation. This is a result of three main factors: 1) existing principles remain 

principles and yet to be legal norms, and therefore no consequences if violation is conducted; 2) 

principles that already become legal norms remain unclear, lack of enforcement, and can be 

interpreted differently; and 3) violation towards the existing principles are not related to material 

consequences pertaining to the case. 

 

The first situation that is existing principles remain principles and yet to be legal norms, and 

therefore no consequences if violation is conducted, can be seen from the principles of speedy, 

simple, and affordable. In principle, KUHAP already stated the speedy trial principle, but yet to 

formalize it into legal norm. Under KUHAP, there is no provision that limits how long the 

investigation, prosecution, or examination before the court can be conducted. The lack of 

timeframe, in practice, is usually connected to the detention time period. This time period for 

detention is usually maxed out by law enforcers, even though it is no longer necessary to maintain 

the detention. 

 

The second situation that is principles that already become legal norms remain unclear, lack of 

enforcement, and can be interpreted differently, is evident from the principle of assistance by leval 

counsel. Article 56 of KUHAP places the mandatory accompaniment of legal counsel only for certain 

                                                      
1
  Muhammad Hasits, Lumpuh, Iwan Belum Diberi Polisi Ganti Rugi Rp 300 Juta,  

https://www.merdeka.com/peristiwa/lumpuh-iwan-belum-diberi-polisi-ganti-rugi-rp-300-juta.html. 
Merdeka.com, accessed on 9 January 2019. One of the victims of wrong shooting in Kinali, West Sumatera, 
waited for 4 (four) years of receive the compensation for the incident. 

https://www.merdeka.com/peristiwa/lumpuh-iwan-belum-diberi-polisi-ganti-rugi-rp-300-juta.html
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crimes and certain economic situation.2 Other law that is Law No. 16 of 2011 on Legal Aid places 

legal assistance under certain economic situation. Meanwhile, this clause is interpreted that if such 

right is not satisfied, then there will be no consequence. 

 

The third situation that is violation towards the existing principles is not related to material 

consequences pertaining to the case, is evident from the lack of provision that may deny all 

statement or evidence that obtained from torture. Article 52 of kUHAP stated that the 

suspect/defendant has the right to provide statement under no pressure in any level of examination. 

However, this is not followed up with mistrial if such principle is violated.  

 

The substantive context and the impact towards certain cases are the main discussion under this 

evaluation report. Measurement is taken to examine and uncover all issues that must be improved, 

so that the implementation of fair trial principles can be optimum. 

 

  

                                                      
2
  Article 56 of KUHAP stated that the accompaniment of legal counsel is mandatory for a person who is 

charged with death penalty, criminal charge of 15 years or more, and underprivileged person who is 
charged with 5 years of imprisonment or more. 
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INDICATOR I 
Fulfillment of the Right of the Suspect during Judicial Process 
 

DEFICIENT 

 

37,6%  

 

 

 

Key Challenges 

 

● Substantive reason to execute coercive actions, in particular arrest and detention 

● Proper mechanism to challenge the coercive action taken by law enforcers. 

● The lack of regulations that guarantee the fulfillment of suspect’s rights during judicial 

process. 

● Intervention by law enforcers can be found regarding the appointment of legal counsel. 

● Torture can still be found and the lack of regulations to determine consequences if torture 

is taken place. 

● Compensation and rehabilitation mechanism that are not effective and must be based on 

lawsuit. 

 

This is the indicator that ranks in the lowest position amongst other indicators. The main contributor 

to this figure is the practice of person who is arrested and detained without knowing the substantive 

reason why s/he is being arrested. 

 

In addition, there is no challenge pertaining to the susbtantive reason on why such person must be 

detained.3 So far, detention is based on the criminal charge of 5 (five) years of imprisonment and 

“subjective requirements” as stipulated under Article 21 paragraph (1) of KUHAP.4 

 

                                                      
3
  Supriyadi W. Eddyono, et al., Praperadilan: Teori, Sejarah, dan Praktiknya di Indonesia, Institute for 

Criminal Justice Reform (ICJR), Jakarta, 2014, page 86. 
4
  Article 21 paragraph (1) of KUHAP states “The order for detention or extended detention is executed 

towards a suspect or defendant who is allegedly committing a crime based on sufficient evidence, under a 
concerning situation that the suspect or defendant will escape, damaging or omitting evidences and/or 
repeating the crime”.  
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The reasons for detention are generally similar and normative, by stating the clause stipulated under 

Article 21 paragraph (1) of KUHAP. It is rarely found if there are more specific and detailed reasons 

for such detention. At the police examination level, it was found that the Police Precincts (Kepolisian 

Resort) are the institutions that often used unclear reason for detention, in which the reason for 

detention does not elaborate on why such detention is necessary and why there is a concern to 

cause a person to be detained 

 

Another reason that was also occurred during 2018 is that detention is conducted because the 

suspect is being cooperative or not. One of the most notable cases is the detention of Augie 

Fantinus. Augie Fantinus is a television presenter who was determined as a suspect because he was 

accusing that a police became a tiket broker for Asian Paragames 2018. The police stated that the 

detention towards Augie was conducted because the subjectivity of the investigator, the criminal 

charge above 5 (five) years, and to ensure that Augie is being cooperative during the examination.5 

 

In addition, such figure also reflects that the existing legislation does not support the fulfillment of 

the rights of suspects and defendants during the judicial process. For instance, in regards to 

detention time period. In practice, the detention time period is maxed out, even though there is no 

more importance to conduct the detention. Under Article 20 paragraphs (1), (2), and (3) of KUHAP, it 

was stated that detention is conducted for the purpose of investigation, prosecution, and 

examination before the court. This means that if the objective for investigation is over, then the 

suspect must be brought and examined before the court to obtain his sentence.  

 

On the other side, the elucidation of Article 20 paragraph (3) of KUHAP already states the speedy 

trial principles into the principle of speedy, simple, and affordable. However, this principle is yet to 

be a legal norm that is concrete and has consequence towards the case. There is no provision that 

states on how long to conduct investigation, prosecution, and examination before the court. 

Therefore, the time period for each examination phase is usually associated with the time period for 

detention.  

 

Another example is that KUHAP does not adopt the clause that mandate to immediately bring the 

suspect before the court. From this aspect, the gap can be seen between the provision under KUHAP 

and ICCPR. Article 9 paragraph (3) of ICCPR states that Anyone arrested or detained on a criminal 

                                                      
5
 CNN Indonesia, Usai Jadi Tersangka, Augie Fantinus Ditahan. 

https://www.cnnindonesia.com/nasional/20181013003143-12-338132/usai-jadi-tersangka-augie-fantinus-
ditahan. CNNindonesia.com, accessed on 9 January 2019. 

https://www.cnnindonesia.com/nasional/20181013003143-12-338132/usai-jadi-tersangka-augie-fantinus-ditahan
https://www.cnnindonesia.com/nasional/20181013003143-12-338132/usai-jadi-tersangka-augie-fantinus-ditahan
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charge shall be brought promptly before a judge or other officer authorized by law to exercise 

judicial power and shall be entitled to trial within a reasonable time or to release. 

 

In essence, the speedy trial and without undue delay principles are acknowledged under KUHAP and 

other laws, however these principles have not been made into legal norm and therefore does not 

generate any consequence. This situation affect the undue delay (unnecessary and unreasonable 

delay) during examination. 

 

Additionally, the complaint mechanism provided under KUHAP does not address this situation 

either. The mechanism provided under KUHAP that is pre-trial, is only authorized to examine the 

legality of determination of a suspect, arrest, detention, termination of investigation, termination of 

prosecution, as well as compensation and rehabilitation. There are no provisions that enable the 

challenge against examination nuanced with undue delay. 

 

For torture cases, the research prepared by LBH Jakarta stated that torture during judicial process is 

still happening, in which 84 percent of police officers said that torture is a commonplace during 

investigation.6 Torture that happened covering from psychological, physical, and sexual torture. 

Psychological torture is rampant during investigation when there is lack of accompaniment from 

legal counsel.7 In addition, another factor that encourages the torture is the lack of provision that 

stipulates the consequence of torture towards the legality of an investigation. 

 

Regarding the cases with child in conflict with the law, there is some improvement. For instance, the 

case is immediately rejected during exception when there is an indication of torture. However, in 

other cases other than those involving children, torture that is committed does not generate any 

consequence towards the legality of an investigation and prosecution in a case. One of the most 

notable cases regarding this issue is the case involving Aris, Herianto, and Bihin, three of whom were 

the victims of torture during the investigation phase, with the allegiation of motorcycle theft. The 

status as suspects for these individuals had been revoked, but they were still brought before the 

court.8 

 

                                                      
6
  Mohammad Bernie, LBH Jakarta: Penyiksaan Lazim Dilakukan Aparat Penegak Hukum, https://tirto.id/lbh-

jakarta-penyiksaan-lazim-dilakukan-aparat-penegak-hukum-cJld. Tirto.id, accessed on 9 January 2019. 
7
  Kemitraan, Mengukur Realitas dan Persepsi Penyiksaan di Indonesia, Kemitraan, Jakarta, 2012, pg. 69. 

8
 Yulida Medistiara, Status Tersangka Dicabut, 3 Tersangka Curanmor Tetap Disidang. 

https://news.detik.com/berita/3529069/status-tersangka-dicabut-3-tersangka-curanmor-tetap-disidang. 
Detik.com, accessed on 9 January 2019. 

https://tirto.id/lbh-jakarta-penyiksaan-lazim-dilakukan-aparat-penegak-hukum-cJld
https://tirto.id/lbh-jakarta-penyiksaan-lazim-dilakukan-aparat-penegak-hukum-cJld
https://news.detik.com/berita/3529069/status-tersangka-dicabut-3-tersangka-curanmor-tetap-disidang
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In the context of the fulfillment of right towards legal counsel, there is still intervention from the law 

enforces in terms of legal counsel appointment. However, there are some improvementes within the 

police force. For instance, crimes with certain charges will be accompanied by legal counsel and 

stated under the Police Investigation Report (Berita Acara Pemeriksaan - “BAP”). In several cases, it 

still can be found that the assistance by legal counsel was in fact not taken, even though it was 

stated in the case document. One cases regarding this issue was the Jakarta International School 

case, in which there is an allegation of torture towards the suspect. The name of the legal counsel 

was included, but the suspects admitted that they were not being assisted during the examination.9 

 

In other case, if there was assistance from the legal aid institution or legal counsel, then the law 

enforcers will force them to revoke the power of attorney.10 Under many other cases, assistance by 

legal counsel is associated with economic situation. During the investigation phase, it is common to 

found a form (template) regarding the appointment and denial to be assisted by legal counsel.11 

 

The suspect’s right to communicate with his/her legal counsel has been improved. Even though, 

there are concerns on whether the communication is substantial or not. Another issue regarding this 

matter is the suspect’s right to communicate with his/her legal counsel was not maximum, due to 

the visiting hours and schedules. This factor affects the suspect as well as the legal counsel. 

 

From the correction mechanism, if there was a mistake during detention by law enforcers, the 

judges rarely brought this issue during the the judicial process. This is caused by the perception that 

if detention already conducted, then it must be followed up by guilty sentence. Such measure is 

taken to prevent compensation lawsuit from the party that was detained. 

 

Therefore, the compensation disbursement is not optimum, because a lawsuit must be submitted 

first. In fact, compensation must be automatically awarded, because the rights that should have 

                                                      
9
 Wahyu Aji, Ini Kasus-Kasus Pidana yang Dipaksakan di Jakarta Versi KontraS, 

https://megapolitan.kompas.com/read/2015/11/19/20421981/Ini.Kasus-
.kasus.Pidana.yang.Dipaksakan.di.Jakarta.Versi.Kontras. Kompas.com, accessed on 9 Januari 2019. 

10
  Statement made by M. Isnur (the Head of Advocacy Department of the Foundation of Indonesian Legal Aid 

Institute - YLBHI) during Focus Group Discussion (FGD) on Expert Judgment towards the implementation of 
Fair Trial Rights in Indonesia, 14 December 2018, at the Institute for Criminal Justice Reform (ICJR) Office in 
Jakarta. 

11
  Ibid. 

https://megapolitan.kompas.com/read/2015/11/19/20421981/Ini.Kasus-.kasus.Pidana.yang.Dipaksakan.di.Jakarta.Versi.Kontras
https://megapolitan.kompas.com/read/2015/11/19/20421981/Ini.Kasus-.kasus.Pidana.yang.Dipaksakan.di.Jakarta.Versi.Kontras
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been given were failed to be awarded. There were several cases won by the victims such as Andro,12 

the death of a detainee at Sijunjung Police Station,13 and wrong shooting at Kinali Police Station.14 

However, only the case involving Andro that succeeded to be fulfilled. 

 

Another highligh is the case involving a child in conflict with the law, but the detention is conducted 

in the place for adults. In addition, several petty crimes still processed, even though a policy 

stipulated under Supreme Court Regulation No. 2of 2012 on Adjustment on the Limit of Petty Crimes 

and Fines under KUHP. This policy requires that crimes with certain loss will not be subject to 

detention.  

  

                                                      
12

  Andi Saputra, Asa Baru Korban Salah Tangkap: Ganti Rugi Cair Akhir 2018, 

https://news.detik.com/berita/d-4225886/asa-baru-korban-salah-tangkap-ganti-rugi-cair-akhir-2018. 
Detik.com, accessed on 9 Januari 2019. 

13
 Aci, Vonis Gugatan Ganti Rugi Tewasnya Tahanan di Mapolsek Sijunjung Ditunda, 

https://hariansinggalang.co.id/vonis-gugatan-ganti-rugi-tahanan-tewas-di-mapolsek-sijunjung-ditunda/. 
Hariansinggalang.co.id, accessed on 9 Januari 2019. 

14
  Muhammad Hasits, op. cit., access on 9 Januari 2019. 

https://news.detik.com/berita/d-4225886/asa-baru-korban-salah-tangkap-ganti-rugi-cair-akhir-2018
https://hariansinggalang.co.id/vonis-gugatan-ganti-rugi-tahanan-tewas-di-mapolsek-sijunjung-ditunda/
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INDICATOR II 
Fulfillment of the Equality Before the Law Principle 
 

SUFFICIENT 

 

53,6%  

 

 

 

Key Challenges 

 

● Presumption of guilt is commonplace during judicial process 

● Pursuing for confession still exist. 

● Appointment and assistance of legal counsel with lack of competence. 

● Balance of examination between law enforcers and defendant as well as his legal counsel. 

● Document and court administration monopolized by law enforcers. 

 

Presumption of guilt still can be found during examination before the court, especially by the judges. 

In several cases, assistance from legal counsel emphasized the presumption of guilt.15 Nevertheless, 

examination that is open for public at the court is considered sufficient. All cases processed at the 

court were open to the public.  

 

However, pursuing confession is still rampant at practical level. The statement from the suspect is 

still the main factor during investigation and will have significant impact towards the next process 

(prosecution and examination before the court).16 On the other side, the right to remain silent that 

should be executed by the suspect/defendant is nearly impossible to be taken at practical level. 

 

                                                      
15

  Statement made by M. Isnur (Head of Advocacy Department of the Foundation of Indonesian Legal Aid 

Institute), Anugerah Rizki Akbari (Lecturer at Indonesia Jentera School of Law - STH Indonesia Jentera), and 
Ricky Gunawan (Director of Legal Aid Institute ‘Masyarakat’) during Focus Group Discussion (FGD) on Expert 
Judgment towards the implementation of Fair Trial Rights in Indonesia, 14 December 2018, at the Institute 
for Criminal Justice Reform (ICJR) Office in Jakarta. 

16
 Statement made by M. Isnur (Head of Advocacy Department of the Foundation of Indonesian Legal Aid 

Institute) and Ricky Gunawan (Director, Lembaga Bantuan Hukum Masyarakat), during Focus Group 
Discussion (FGD) on Expert Judgment towards the implementation of Fair Trial Rights in Indonesia, 14 
December 2018, at the Institute for Criminal Justice Reform (ICJR) Office in Jakarta. 
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The fulfillment of the principle of equality before the law is not optimum in the context of assistance 

by legal counsel. It should be noted that assistance by legal counsel is a right not an obligation. 

Under the legal framework, the allocation of legal counsel assistance encourages the inequality 

before the law. 

 

In many cases, it is to be found that many assistance provided by legal counsel only occurred when 

the judicial process is entering the examination before the court. On the other side, the access 

towards legal counsel assistance is not optimum, because many still perceive this is an expensive 

service.  

 

 The balance of examination before the court is also not optimum, particularly when it comes to 

bring expert to the court. The opportunity to bring an expert is based on whether a person is 

assisted by a legal counsel or not. In addition, the frequency of opportunity to bring a witness or an 

expert that will alleviate the case is differed. The opportunity for the prosecutor to bring a witness or 

an expert is larger compared to what the legal counsel has. 

 

At practical level, it can be found that examination towards underprivileged is concluded in very 

short time. For instance, examination was conducted in two trials and most of the defendant were 

declared guilty.17 When the case involved a woman, the equality before the law is very difficult to 

achieve, in particular for adultery cases. The situation is different when the husband reported the 

case, then the case will be much faster to be processed. 

 

In several cases, judges were delaying the trial process with unclear reasons, until the expert cannot 

be examined. This unnecessary delays were also caused by the trial schedule that was not clearly 

managed by the court.18 

 

Additionally, the current trend is the strategy to place “crown witness” and splitching of 

indictment.19 With this strategy, the statement of one defendant will incriminate another defendant. 

                                                      
17

  Statement made by M. Isnur (Head of Advocacy Department of the Foundation of Indonesian Legal Aid 

Institute), during Focus Group Discussion (FGD) on Expert Judgment towards the Implementation of Fair 
Trial Rights in Indonesia, 14 December 2018, at the Institute for Criminal Justice Reform (ICJR) Office in 
Jakarta. 

18
  Statement made by Anugerah Rizki Akbari (Lecturer at Indonesia Jentera School of Law) during Focus 

Group Discussion (FGD) on Expert Judgment towards the Implementation of Fair Trial Rights in Indonesia, 
14 December 2018, at the Institute for Criminal Justice Reform (ICJR) Office in Jakarta.  

19
  Statement made by M. Isnur (Head of Advocacy Department of the Foundation of Indonesian Legal Aid 

Institute) and Ricky Gunawan (Director of Legal Aid Institute ‘Masyarakat’) during Focus Group Discussion 
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One witness will provide statement that incriminate another defendant. On the other side, Article 

175 of KUHAP and Article 5 of Law No. 31 of 2014 on Amendment to Law No. 13 of 2006 on Witness 

and Victim Protection, stipulated the rights of defendant not to answer questions, providing 

statement without pressure, including the right not to provide statement will incriminate himself. 

This clause is in line with Article 14 paragraph (3) sub-paragraph g of the ICCPR, which states that a 

person cannot be compelled to testify against himself or to confess guilt (the principle of non-self 

incrimination).  

 

From the court administration aspect, many cases are found in which the court administrative 

documents were not given to the suspect/defendant or the legal counsel. Whereas, the suspect and 

defendant’s rights are not only limited to receiving the indictment document for the purpose of legal 

defense, but also all the related documents. Even in many cases, defendants did not receive the 

indictment until court decision documents. The defendant only listened to verbal reading, especially 

when the defendant is not assisted by a legal counsel. 

 

Court decisions that were rendered using retroactive laws cannot be found. However, in several 

cases, some law enforcers were still using the provisions that already declared null and void by the 

Constitutional Court. 

  

                                                                                                                                                                     
(FGD) on Expert Judgment towards the Implementation of Fair Trial Rights in Indonesia, 14 December 
2018, at the Institute for Criminal Justice Reform (ICJR) Office in Jakarta. 
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INDICATOR III 
Fulfillment of Principles on Competency, Independency, and Impartiality of the Court 
 

SUFFICIENT 

 

51,4%  

 

 

Key Challenges 

● Incompetent examination and rampant with stigma can still be found on cases involving 

children, women, narcotic, and foreign citizen defendant. 

● Improvement on the legal counsel assistance, but it is not yet sufficient and lack of factual 

quality. 

● Imbalance power and opportunities between the prosecutor and legal counsel, pertaining 

to witnesses calling and examination. 

● Availability of interpreter is not optimum, even though such interpreter is licensed/sworn. 

This includes interpreter for specific condiction, such as interpreter for sign language. 

 

From the aspect of independency and impartiality, examination before the court is now reaching 

better condition. However, there is an exception during the case of Basuki Tjahaja Purnama (Ahok).20 

Ahok’s case was notable and highly controversial, after he was accused of blasphemy when he 

delivered a speech. The trials were followed up by large rallies, including at the court complex when 

the trial was ongoing. The prosecutor then indicted Ahok with the blasphemy article, with 1 (one) 

year of imprisonment, as well as probation period for 2 (years). The panel of judges later rendered 

its decision by sentencing him with 2 (two) years of imprisonment.21 

 

However, from the competency aspect, the examination before the court is quite worse especially 

for complicated cases such as those involving children, women, and narcotic. There were many cases 

found where the judges used stigma when examining and deciding on a case. This treatment often 

                                                      
20

  Statement made by Anugerah Rizki Akbari (Lecturer at Indonesia Jentera School of Law) during Focus 

Group Discussion (FGD) on Expert Judgment towards the Implementation of Fair Trial Rights in Indonesia, 
14 December 2018, at the Institute for Criminal Justice Reform (ICJR) Office in Jakarta. Further information 
can be accessed at: https://www.liputan6.com/news/read/2945550/hakim-vonis-ahok-2-tahun-penjara.  

21
  Delvira Hutabarat, Vonis 2 Tahun Penjara untuk Ahok Lebih Berat dari Tuntutan Jaksa, 

https://www.liputan6.com/news/read/2945641/vonis-2-tahun-penjara-untuk-ahok-lebih-berat-dari-
tuntutan-jaksa. Liputan6.com, accessed on 9 January 2019. 

https://www.liputan6.com/news/read/2945550/hakim-vonis-ahok-2-tahun-penjara
https://www.liputan6.com/news/read/2945641/vonis-2-tahun-penjara-untuk-ahok-lebih-berat-dari-tuntutan-jaksa
https://www.liputan6.com/news/read/2945641/vonis-2-tahun-penjara-untuk-ahok-lebih-berat-dari-tuntutan-jaksa
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occurred during narcotic cases, especially when the defendant was a foreign citizen. One of the most 

notable cases is Humphrey Jefferson’s case, in which the decision explicitly stated that his foreign 

citizenship is one of the main reasons on why death penalty was imposed.22 

 

There was some improvement with the implementation of Law Number 16 of 2011 on Legal Aid. 

However, the challenge is the concrete implementation at practical level, such as assistance from 

legal counsel during investigation phase. During this phase, assistance from legal counsel merely a 

formality and lack of factual effort.23 

 

Therefore, if the emphasis on assistance by legal counsel is proper and the quality is on point, then it 

can be considered to be much better. It is due to the fact that assistance that is merely a formality 

does exist, but it was not implemented consistently and with certain quality. In many cases, situation 

can be found where the right to be assisted by legal counsel is not properly well-informed to the 

defendant. 

 

At practical level, it is often found that the balance during examination before the court was not 

satisfied. The law enforcement officials have larger opportunities and power compared to the 

defendant and his legal counsel. One of the form of imbalance is the opportunity owned by the 

prosecutor to request continuation is far greater than the opportunity owned by the legal counsel. 

In several cases even different treatment can be found.24 For instance, when the prosecutor failed to 

call the witness or expert, then the judge may decide the continuation of trials. However, if similar 

situation happened to the defendant and his legal counsel, then continuation can be denied.25 

 

Additionally, prosecutor also has more power and opportunities to call witnesses and experts to be 

examined. In several cases, prosecutors were intentionally called irrelevant witnesses to close the 

opportunities for the legal counsel to call other potential witness. In practice, some experts were 

                                                      
22

 Kumparan, Ombudsman: Eksekusi Mati Humprey Jefferson Melanggar Hukum, 

https://kumparan.com/@kumparannews/ombudsman-eksekusi-mati-humprey-jefferson-melanggar-
hukum. Kumparan.com, accessed on 9 January 2019. 

23
  Statement made by M. Isnur (Head of Advocacy Department of the Foundation of Indonesian Legal Aid 

Institute) during Focus Group Discussion (FGD) on Expert Judgment towards the Implementation of Fair 
Trial Rights in Indonesia, 14 December 2018, at the Institute for Criminal Justice Reform (ICJR) Office in 
Jakarta. 

24
  Statement made by M. Isnur (Head of Advocacy Department of the Foundation of Indonesian Legal Aid 

Institute) and Ricky Gunawan (Director of Legal Aid Institute ‘Masyarakat’) during Focus Group Discussion 
(FGD) on Expert Judgment towards the Implementation of Fair Trial Rights in Indonesia, 14 December 
2018, at the Institute for Criminal Justice Reform (ICJR) Office in Jakarta. 

25
  Ibid. 

https://kumparan.com/@kumparannews/ombudsman-eksekusi-mati-humprey-jefferson-melanggar-hukum
https://kumparan.com/@kumparannews/ombudsman-eksekusi-mati-humprey-jefferson-melanggar-hukum
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unwilling to provide testimonials if they were called by the defendant and the legal counsel. The 

situation is much different if the expert is called by the court or prosecutor.26 

 

Another noteworthy issue is in regards to the availability of interpreter. In practice, it is perceived 

that interpreter is always for interpreting foreign language into Bahasa Indonesia. The availability of 

interpreteer for English is considered sufficient, but not for other languages and local languages. 

Another issue related to interpreter is pertaining to licensed/sworn interpreter who is lack of proper 

quality. Further, there is another concern that the interpreter is not standby when he is needed and 

the lack of proper announcement related to the interpreter’s rights from the court. 

 

There is also a demand for interpreter who is capable of sign language. The most crucial issue from 

sign language interpreter is the variety of sign language that can be understood by the defendant. 

Additionally, it is also difficult to provide interpreter for a child with autism. The lack of interpreter 

will affect the smoothness of trials. In other situation, assistance provided by caregiver for 

defendant with mental illness is considered poor. 

  

                                                      
26

  Statement made by M. Isnur (Head of Advocacy Department of the Foundation of Indonesian Legal Aid 

Institute) during Focus Group Discussion (FGD) on Expert Judgment towards the Implementation of Fair 
Trial Rights in Indonesia, 14 December 2018, at the Institute for Criminal Justice Reform (ICJR) Office in 
Jakarta. 
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INDICATOR IV 
Fulfillment of Principle on Assistance by Legal Counsel 
 

SUFFICIENT 

 

50,5%  

 

 

 

Key Challenges 

● Access towards court documents and administration that is monopolized by law 

enforcement officials. 

● Access towards sampling and examination towards evidences that is not balanced. 

● Access towards defense that is not optimum since the investigation phase. 

● Suspect and defendant’s rights to communicate with the legal counsel is available but 

limited. 

 

The highlight in the fulfillment of principle on assistance by legal counsel is more towards the quality 

rather than the availability. In addition, there are also concerns towards the accessibility, facility, and 

freedom to communicate between the suspect/defendant and his legal counsel. 

 

Related to accessibility, the main highlight is regarding access towards court documents and 

administration. It has been acknowledged that legal counsel rarely has the full story pertaining to 

the case that he handles. Court documents and administration are made and monopolized by the 

investigator and prosecutor. Furthermore, another issue is also in regards to access towards the 

challenge mechanism, namely pre-trial, that often cannot be achieved. This is due to the situation 

that the case filing is intentionally accelerated to disable the use of pre-trial. 

 

The imbalance of access is also related to the access towards the retrieval of evidence. There is no 

proper available mechanism related to the integrity of the evidence.27 For instance, examination 

towards post-mortem report, in which the tool and the result of the report are controlled by law 

enforcement officials. If the legal counsel conducts another examination alternatively, then the 

                                                      
27

  Statement made by Anugerah Rizki Akbari (Lecturer at Indonesia Jentera School of Law) during Focus 

Group Discussion (FGD) on Expert Judgment towards the Implementation of Fair Trial Rights in Indonesia, 
14 December 2018, at the Institute for Criminal Justice Reform (ICJR) Office in Jakarta. 
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judge will deny it as a valid evidence before the court. This debate occurred in case involving Jessica, 

in which the legal counsel asekd to conduct examination towards the existing evidences. However, 

the prosecutor rejected this request by stating that the authority to examine the evidence lies on 

the hand of National Police Forensic Laboratory Center (Pusat Laboratorium Forensik Kepolisian 

RI).28 

 

Access towards the defense side should be conducted since the investigation phase, for instance by 

submitting pre-trial petition or case expose. However, in several cases, defense can only be started 

during the prosecution phase before the court. It can be found in some cases that there were 

difficulties regarding access to examine the witnesses. The investigator used the strategy to take the 

oath of the witnesses during investigation and the statement was later written in the Police 

Investigation Report (Berita Acara Pemeriksaan - BAP). Witness who already took oath was no 

longer brought before the court, and therefore his statement cannot be cross-examined.29 

 

The derivative right from the right towards legal counsel is the right to the freedom of 

communication. This right is available but is not given freely. In practice, the State Detention House 

(Rumah Tahanan Negara - RUTAN) still overhear the discussion between the suspect/defendant and 

his legal counsel. Worse situation occurred at the police station, in which the discussion between the 

suspect and his legal counsel is attended by police officers. Even in some cases, police office does 

not provide communication for the suspect and his legal counsel. 

  

                                                      
28

 Priska Sari Pratiwi, Barang Bukti Janggal Terungkap di Persidangan Jessica,  

https://www.cnnindonesia.com/nasional/20161025141424-12-167795/barang-bukti-janggal-terungkap-di-
persidangan-jessica. CNNindonesia.com, accessed on 9 Januari 2019. 

29
  Statement made by M. Isnur (Head of Advocacy Department of the Foundation of Indonesian Legal Aid 

Institute) during Focus Group Discussion (FGD) on Expert Judgment towards the Implementation of Fair 
Trial Rights in Indonesia, 14 December 2018, at the Institute for Criminal Justice Reform (ICJR) Office in 
Jakarta. 

https://www.cnnindonesia.com/nasional/20161025141424-12-167795/barang-bukti-janggal-terungkap-di-persidangan-jessica
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