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Foreword

The struggle to end the death penalty in Indonesia seems to be will continue for a long time. The finale
of a reformed death penalty policy that is long expected to be presented in the Draft Bill of Penal Code
(Draft Bill) does not look like moving forward.

The pathway to the abolition of the death penalty found a way in the 2015 Draft Bill, which stipulates
that death penalty as a punishment in a special manner shall be applied alternatively in court
sentencing. The 2015 Draft Bill provides that the execution can be postponed for 10 years if there is
less pressure from the public, the convict shows remorse and there is hope for self-improvement, the
role of the convict in the accomplice liability is not too important, and there are mitigating factors.
The death penalty will also be automatically commuted into a life sentence by a presidential decree if
the clemency request of the convict is rejected and the execution is not carried out in 10 years, not
because the convict escaped.

However, in the development of the Draft Bill discussion in 2019, the provision that guarantees the
automatic commutation of capital punishment after 10 years of awaiting execution or suspended
sentence disappeared without explanation. The suspension period as provided in the September 2019
final version actually says that the death penalty with a 10-year suspended sentence must be stated
in the court's decision. So, the efforts to end death penalty again fall on the authority of the judges,
and not confide in the rights of the death row inmates.

The development of the discussion in 2019 even shows a setback, the narrative of death penalty in
the early version of the Draft Bill that aspire to be a middle ground between abolitionist and
retentionist and previously echoed by the drafters of the Draft Bill is being replaced by religious and
cultural arguments which actually neglected the position of information and knowledge basis as a
central point in the formation of laws. Argumentatively, the use of religious and cultural
argumentations actually shows a setback in the formation of laws that should be based on scientific
knowledge and evidence.

Through the 2019 Report of Death Penalty Policy in Indonesia, we recall Indonesian government
statements in various international forums, which clearly emphasized Indonesia's commitment to
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consider the moratorium on the death penalty as steps to abolish the death penalty.1 This
commitment should be supported by ensuring that death penalty is no longer exist in Indonesia’s
criminal justice system.

This commitment, as a matter of fact, is only a statement to maintain Indonesia's name. In this report,
it is explained that there are still many death penalty prosecutions and sentences that took place from
October 2018 to October 2019. The number of cases in which the defendants prosecuted and/or
sentenced to death amounts to 102 cases with a total of 112 defendants, 87 of which were charged
with death penalty and 71 sentenced to death by the judges in the district court (first instance court).
Meanwhile, in the same time range in the previous year, 48 defendants were charged, and 36
defendants were sentenced to death in the first instance court and 22 defendants in the appellate
court.

In general, this report shows that the struggle to end death penalty is still a long-term journey with
very serious challenges in Indonesia. A dynamic network with long-term resilience is needed to prove
the need for policy changes related to death penalty, and to place Indonesia as part of civilized nations
in the international community.

Jakarta, 10 October 2019

Anggara
Executive Director of ICJR

1

Human Rights Council, Report of the Working Group on the Universal Periodic Review: Indonesia
(A/HRC/36/7/Add.1) in Adhigama A. Budiman et al., ‘Menyiasati Eksekusi dalam Ketidakpastian: Melihat
Kebijakan Hukuman Mati 2017 di Indonesia’, (Institute for Criminal Justice Reform, 2017) 12.
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In Memoriam of the Third President of Indonesia: B.J. Habibie
“Saya Tidak Setuju Hukuman Mati!”
“I Do Not Agree With the Death Penalty!”
"I do not agree with the death penalty!" This sentence implies the firm attitude of the third
President of the Republic of Indonesia, Bacharuddin Jusuf Habibie, towards the death penalty as a
form of punishment. Habibie has on many occasions stated openly to the public about his position
despite being an abolitionist in Indonesian society is not a popular choice. This then puts Habibie as
one of the leaders to be reckoned with and always remembered when discussing the issue of the
abolishment of the death penalty in Indonesia.
In mid-2016, Habibie had sent a letter to the President Joko Widodo in order to cancel the execution
of a death row inmate, Zulfiqar Ali, an innocent Pakistani citizen who is due to failure in the judicial
process in applying the principles of fair trial, sentenced to death and scheduled to be executed
immediately in the middle of his health condition. Ali was suffering from fatal liver cancer. In his
letter, Habibie also urged the President to immediately conduct a moratorium on the death penalty
because according to him, despite the many challenges in narcotics crimes in Indonesia, by looking
at various practices of other countries it was very possible to overcome the problem of narcotics
crimes without relying on death penalty.
Habibie always stressed that the reasons behind him being anti-death penalty is originating at the
process of cultural education that he experienced during his life growing up in a religious family
environment with two different cultures and when he pursued higher education overseas. Based on
this background, Habibie then had faith to say that: "As a human being I have no right to end one's
life, because that right is the prerogative of God Almighty". This then shows how someone who is
so religious, cultured, and intellectual like Habibie can lead to a stance against the death penalty.
The strict morale of a Habibie in rejecting the death penalty is an inspiration and example for all of
us who struggle to end the bad practice of the death penalty policy in Indonesia. Even when he is
gone, the passionate spirit reflected by his assertiveness continued to be eternal and inherited in our
souls as intellectual children and grandchildren of Habibie. Goodbye Eyang Habibie, thank you for
inspiring us to continue the willpower of fighting for life.
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1. Track Records of Indonesian Officials’ Statements on Death Penalty
“The Death Penalty is not only a matter of ideology, politic, law, and human
rights but in Indonesia, it is a matter of cultural and religious.”
- Professor Muladi, Criminal Law Expert, one of
the drafters of Bill of Penal Code

In commemorating the World Day Against Death Penalty on 10 October 2018 last year, Attorney
General Muhammad Prasetyo stated that "capital punishment is not a pleasant thing, but must be
done, seeing the danger of the crime posed by the perpetrators deserve to be sentenced to death.
The government will be careful and transparent in carrying out the application of death penalty,
including guaranteeing all legal rights such as appeal, cassation, judicial review, and clemency
request before the execution so that all can be accounted for."2

Related to this statement, Mohammad Choirul Anam, Commissioner of the National Human Rights
Commission (Komnas HAM) expressed "Komnas HAM reminds the government to make every effort
to respect the right to life. The government is hoped to seriously stop the execution as a way to
respect and protect the right to life."3

On the contrary, despite being urged by civil society to abolish the death penalty from the Draft Bill,
Nasir Djamil, who was then serving as a member of the III Commission of the House of Representatives
(DPR-RI), said that "the right to life is the highest right of God so that no one can revoke it, however,
the death penalty is actually still in line with Indonesian law, referring to the 2007 Constitutional
Court Decision that rejected to review the Narcotics Law and stated that the death penalty remains
in accordance with Indonesian law."4

On the same occasion, Arsul Sani, who now serves as deputy chairman of the Indonesian People’s
Consultative Assembly (MPR-RI), voiced out "the House of Representatives has no plans so far to
abolish the death penalty in Indonesia. The move of the neighboring country of Malaysia which
decided to abolish the death penalty is not easy to follow by Indonesia." In addition, "the

2

3
4

Arie Firdaus, ‘Jaksa Agung Nilai Hukuman Mati Masih Diperlukan di Indonesia’ Benarnews (Jakarta, 10
October 2018) <https://www.benarnews.org/indonesian/berita/hukuman-mati-10102018135138.html>
accessed on 08 October 2019
Ibid.
Ibid.
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abolishment of death penalty in Indonesia is only voiced by a group of NGOs. The demand to abolish
the death penalty for convicts is not yet the desire of the majority groups and elements of people
in Indonesia."5

Further, Ade Irfan Pulungan, Deputy Secretary-General of United Development Party (PPP), was also
a pro-death penalty against people who are guilty of corruption. Ade said that "if it is proven to have
caused the State losses, agreed if the death penalty was applied" in response to media questions
related to the polemic revision of the Corruption Eradication Commission Law.6

A member of the Indonesian Parliament from the Party of the Functional Groups (Golkar), Christina
Aryani, was also asked to respond on the practice of the death penalty in Indonesia after around 128
Indonesian migrant workers abroad were reported on the death row as of March 2019. Christina said,
"there are times when the death penalty can be carried out and applied very, very limited, for
example, someone who raped a minor repeatedly resulting in death, inhuman torture, can someone
like that still be corrected?"7

Even though there are many members of the Indonesian House of Representatives who show favoring
the death penalty, there are also members who do not agree with the practice in Indonesia. Charles
Honoris, a member of the I Commission of the House of Representatives of Indonesian Democratic
Party (PDIP) faction, said that "until now there has been no serious effort to remove the article on
the death penalty. The practice of death penalty is very worrying because if the convict is already
executed, and a piece of new evidence that can be used to release him of all charges is found, then
it can no longer be fixed. To abolish the death penalty requires strong regulation and political will,
besides that the issue of the death penalty should not be used as a political commodity."8

5

6

7
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Dedy Darmawan Nasution, ‘DPR tidak Berencana Hapus Hukuman Mati’ Republika (Jakarta, 13 October
2018) <https://www.republika.co.id/berita/nasional/hukum/18/10/12/pghu5g354-dpr-tidak-berencanahapus-hukuman-mati> accessed on 08 October 2019
Adib Auliawan Herlambang, ‘Politikus PPP Setuju Pelaku Korupsi Diancam Hukuman Mati’ (Jakarta, 08
October 2019) <https://www.ayosemarang.com/read/2019/10/08/45326/politikus-ppp-setuju-pelakukorupsi-diancam-hukuman-mati> accessed on 08 October 2019
Republika, ‘Ini Sikap Empat Caleg Indonesia Terhadap Hukuman Mati Bagi Buruh Migran’ Republika
(Jakarta, 29 March 2019) <https://www.republika.co.id/berita/nasional/jabodetabeknasional/pqlixs459/internasional/abc-australia-network/19/03/29/pp4mob-ini-sikap-empat-calegindonesia-terhadap-hukuman-mati-bagi-buruh-migran> accessed on 09 October 2019
Ady Thea, ‘Moratorium Hukuman Mati Perlu Dituangkan dalam Peraturan’ Hukumonline (11 April 2019)
<https://www.hukumonline.com/berita/baca/lt5cae2c79643af/moratorium-hukuman-mati-perludituangkan-dalam-peraturan/> accessed on 08 October 2019
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In line with Charles, Rahayu Saraswati, a member of the VIII Commission of the House of
Representatives of the Great Indonesia Movement Party (Gerindra) faction, also stressed that "capital
punishment should not be made a political commodity because it is a humanity issue. The most
important thing to be done by the government regarding the issue of death penalty is to improve
the justice system and the quality of law enforcement officers."9

The argumentation of the death penalty pros and cons not only arose among members of the
parliament but also among criminal law academicians. Related to the practice of death penalty in
Indonesia, Professor Andi Hamzah, expert in criminal procedure law, in a seminar organized by
Institute for Criminal Justice Reform (ICJR) entitled Menyelisik Keadilan yang Rentan: Hukuman Mati
dan Penerapan Fair Trial di Indonesia10, gave a statement "the application of death penalty in
Indonesia needs to be reviewed, restrained and must not to be applied in just about any case. The
application of the death penalty in Indonesia is only appropriate for cases of extraordinary crimes,
for example, terrorism cases."11

At the same time, Professor Muladi during a meeting between the Working Committee of III
Commission of the House of Representatives with the Government on the Draft Bill Discussion still
upholds his stance as pro-death-penalty in Indonesia. Professor Muladi affirmed, "capital punishment
is not only a matter of ideology, politics, law and human rights but in Indonesia, it is cultural and
religious." Aline with, "death row inmates after being reviewed for a good behavior assessment can
be commuted to 20 years of imprisonment or life imprisonment. This is a middle way to bring
together the two views. We are not a retentionist or abolitionist group, we adhere to Indonesian
religious and cultural understanding. Therefore, the death penalty is upheld."12

Various statements expressed by state officials, political figures and criminal law experts still show
that the use of the death penalty as a government-sanctioned practice is still part of the national policy
in Indonesia. This even applies to criminal acts that do not meet the death penalty standards as
provided in the International Covenant on Civil and Political Rights (ICCPR) like narcotics and
corruption cases. The issue of corruption and narcotics has long been the focus of the government,

9
10
11

12

Ibid.
“Investigating a Vulnerable Justice: Death Penalty and the Application of Fair Trial in Indonesia”
Alfian Putra Abdi, ‘Pakar Hukum Andi Hamzah Desak Penerapan Hukuman Mati Dibatasi’ Tirto (16 January
2019) <https://tirto.id/pakar-hukum-andi-hamzah-desak-penerapan-hukuman-mati-dibatasi-dexE>
accessed on 08 October 2019
Minutes of Meeting: Working Committee of III Commission of the House of Representatives with the
Government on the Draft Bill of Penal Code Discussion on 28 August 2019
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but the failure of the state to tackle these two criminal acts resulted in death penalty became an
effective political tool for maintaining positive opinions from the civil society

11

2. Development of Legislations and Policies in Indonesia: Draft Bill of Penal Code
The year 2019 became an important period in the discussion of the Draft Bill. Towards the end of the
term of office, the government and the House of Representatives (the House/DPR) accelerated the
discussion of the Draft Bill and planned to pass it in September 2019. Unfortunately, this plan could
not be realized because on 20 September 2019, President Joko Widodo ordered to postpone the
enactment of the Draft Bill of Penal Code.13
The issue of the death penalty in the Draft Bill, as monitored until the end of the discussion is still
listed as one of the Pending Issues, which was then discussed at the House and Government’s Working
Committee meetings. The Drafting Team during the House and Government’s Working Committee
meeting stated that the problem of the death penalty in Indonesia was not only an ideological,
political, legal and human rights issue but also a cultural and religious issue which was then still
considered by the Drafting Team. Thus, the Drafting Team had to bring together 2 views which then
brings death penalty as a conditional sentence.14
Article 98 of the final version of the Draft Bill provided that the death penalty shall be used as a form
of punishment that is applied alternatively. The execution can only be carried out after the request
for clemency submitted by the convict is rejected by the President. Provisions regarding this matter
did not change at all until the last draft. For expectant mothers, nursing mothers, and mentally ill
people, the implementation of death penalty shall be postponed until giving birth, no longer
breastfeeding, or recovered/cured.15
Corresponding with the previous draft, the judges in imposing death penalty can rule the defendant
with a suspended sentence, which must be stated in the verdict.16 Delivering death sentence with 10year of suspension time can be handed down based on 3 (three) conditions, first, the defendant shows
remorse and there is hope for self-improvement, secondly, the defendant's role in the punishable act
is not too important, or third, there are mitigating factors. However, Article 100 of the Draft Bill also
stated that the sentence of death penalty with 10-year suspension time must also take into account
public reaction. This explanation is part of the inputs given by the government in the discussion on 28
May 2018. Regarding matters such as mitigating factors, no further explanation was found in the said
13

14

15
16

Widia Primastika, ‘Jokowi Tunda Pengesahan RKUHP karena Banyak Pasal Bermasalah’ Tirto (20
September 2019) <https://tirto.id/jokowi-tunda-pengesahan-rkuhp-karena-banyak-pasal-bermasalaheiqa> accessed on 07 October 2019
Minutes of Meeting: Working Committee of III Commission of the House of Representatives with the
Government on the Draft Bill of Penal Code Discussion on 28 August 2019
Draft Bill of Penal Code [version September 2019] s 99(4)
Draft Bill of Penal Code [version September 2019] s 100(1) jo. 100(2)
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version of the Draft Bill. On 28 May 2018, the government provided an alternative explanation
regarding the mitigating factors, for example, the defendant's participation in the criminal act was not
very important or crucial. Unfortunately, this explanation is absent and no longer found in the final
draft.
After the suspended sentence is given, and then the convicts show a decorum, then the death penalty
can be commuted to life imprisonment by Presidential Decree with the consideration of the Supreme
Court.17 But if it turns out that the convict did not show good behaviors and actions during the 10-year
suspension and there was no hope for self-improvement, then the execution could be carried out. The
length of the 10 ten years of suspension period was set forth in the meeting of the Working Committee
of the government and the House on 28 August 2019 accede to the decision of the Constitutional
Court Number 2-3/PUU-V/2007.18 In fact, in the ruling, the Constitutional Court considered the 10year length period based on expert witness’s statement from Prof. Dr. Mardjono Reksodiputro, S.H.,
M.A. which was also the member of the Draft Bill Drafting Team in the beginning period.19
Commutation of the sentence from death penalty to life imprisonment not only can be fulfilled by
positive changes in the actions and behaviors of the convict who was given a suspended sentence, but
also to those death row inmates whose execution have not been carried out for ten years after the
clemency request is rejected and not due to the convict escape. This commutation can only be
effective through a Presidential Decree.20 This provision has not changed since it was drafted in 2015
and was not discussed throughout 2018. In the commentary of Article 112 of the Draft Bill version 28
May 2018, it was explained that this provision is similar to the provisions of Article 86 regarding the
10 year suspension period. Unfortunately, the use of the word "can" means that the President is not
obliged to automatically change the sentence on the death row inmates whose clemency has been
rejected but has not been executed for ten years.

In the final version of the Draft Bill dated September 2019 there were 14 criminal acts of which the
death penalty can be imposed. In those crimes, death penalty is still regarded as a basic punishment,
the same as stipulated in the Penal Code and other laws and regulations in force today. The following
table compares the crimes on which the death penalty is imposed in the Penal Code, the Draft Bill of

17
18

19

20

Draft Bill of Penal Code [version September 2019] s 100 (4)
Minutes of Meeting: Working Committee of III Commission of the House of Representatives with the
Government on the Draft Bill of Penal Code Discussion on 28 August 2019
Sianturi, Andriani, Sukumaran, & Chan v Government [2007] Constitutional Court decision 2-3/PUUV/2007, p 397
Draft Bill of Penal Code [version September 2019] s 101
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Penal Code version February 2015, and the latest Draft Bill of the Penal Code version of September
2019.

Draft Bill –
Directorate
No. Penal Code

General

of Draft Bill –

Legislation of the Ministry of Latest Version
Law

and

Human

Rights (September 2019)

Version (Februari 2015)
1.

2.

Article 104 (Treason for killing Article 222 (Treason for killing Article 191 (Treason for killing
head of State)

head of State)

-

Article

head of State)

223

(Treason Article

Secession)
3.

Article 124 (3) (war-traitor)

192

(Treason

for

Secession)

Article 244 ayat (3) (war- Article 212(3) (war-traitor)
traitor)

4.

Article

340

(Premeditated Article

Murder)
5.

Article

Article

(Premeditated Article

Murder)
365(4)

479(o)(2)

465

(Premeditated

Murder)

(Theft Article 609(5) (Theft Followed Article 485(4) (Theft Followed

Followed by Force/ robbery)
6.

584

by Force / robbery)

(Aviation Article

755(2)

by Force / robbery)
(Aviation Article

594(2)

(Aviation

Crime)

Crime)

Crime)

7.

-

Article 400 (1) (Genocide)

Article 598 (Genocide)

8.

-

Article 401(1) (Crimes against Article 599(a) (Crimes against
Humanity)

Humanity)
Article 600 (Terrorism)

9.

-

Article 249 (Terrorism)

10.

-

Article 509(2) (Export and Article 612(2)(a) (Export and
Import

of

Illegal

Category I)
11.

-

of

Illegal

-

Drugs

Drugs Import

of

Illegal

Drugs

Category II)

Article 510(2) (Trade of Illegal Article 613(2) (Trade of Illegal
Drugs Category I)

13.

Illegal

Category I)

Category II)
-

of

Article 514(2) (Export and Article 612(2)(b) (Export and
Import

12.

Drugs Import

Drugs Category I)

Article 512(2) (Consumption Article

615(2)(a)

of Illegal Drugs Category I (Consumption of Illegal Drugs
14

towards other people which Category I towards other
results in death)
14.

-

people which results in death)

Article 517(2) (Consumption Article

615(2)(b)

of Illegal Drugs Category II (Consumption of Illegal Drugs
towards other people which Category II towards other
results in death)
15.

Article 111(2) (Incitement for Article 235(2) (Incitement for Revolution)

16.

people which results in death)

Revolution)

Article 140(2) (Premeditated -

-

Treason on the life another
head of a friendly state or
treason on the life another
head results in death
17.

Article 140(3) (Premeditated Article 267(2) (Treason on the Treason on the life another life another head of a friendly
head of a friendly state head state head results in death)
results in death)

18.

Article 444 (Piracy)

-

19.

-

Article

252

(Chemical -

256

(Terrorism -

Terrorism)
20.

-

Article
Financing)

21.

-

Article 258 (Incitement to Commit Terrorism)

22.

23.

Article

479(k)(2)

(Aircraft Article

261(2)

(Aircraft -

Hijacking)

Hijacking)

-

Article 400 (2) (Complicity to
commit Genocide)

24.

-

Article

401

ayat

(2)

(Complicity to Commit Crimes
against Humanity)
25.

-

Article 402 (War Crimes)

26.

-

Article 515(2) (Trade of Illegal Drugs Category II)
15

-

27.

-

Article

526

(Production, -

Export,

and

Import

of

Psychotropic drugs)
28.

-

Article 687(2) (Corruption)

-

10 Crimes

26 Crimes

14 Crimes

3. The portrayal of the Death Penalty: Trend of Death Penalty in Prosecution and Court
Sentencing
The ICJR has been exclusively monitoring and collecting data related to death penalty cases. Those of
which monitored is every criminal case both prosecuted and/or sentenced with the death penalty.
The data is archived in the ICJR Internal Database which was last updated on 14 October 2019. The
ICJR Internal Database source is on a line with the data listed in the Case Tracking Information System
(SIPP) of all the district courts (first instance court) in Indonesia, the Supreme Court’s Directory
website, data from the Directorate General of Correctional Affairs of the Ministry of Law and Human
Rights (as of 09 October 2019), and media reports.

The number of death penalty cases monitored by ICJR from October 2018 to October 2019 reached
126 cases with a total of 135 defendants. In that time period, there were 30 cases where the judges
did not accept the public prosecutor’s sentencing recommendation of death penalty at all stages of
the case examination. While the number of cases sentenced to death by the judges in a no death
penalty charges was also the same, as many as 30 cases.
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Chart 3.1 Death Penalty Sentencing in Comparison to Other Form of Punishments (October 2018 – October 2019)

Death Penalty Sentencing in Comparison to Other
Punishments (October 2018 – October 2019)
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Source: ICJR Internal Database as of 14 October 2019

Based on data managed by the ICJR, there were 80 defendants who were charged with the death
penalty and 65 defendants sentenced to death by the panel of judges at the first instance courts during
the period of October 2018 to October 2019. Then there were also 4 defendants who were sentenced
to death at the appellate level of court even though they had been previously sentenced to
imprisonment (18-20 years) at the first instance court of North Jakarta District Court. Four of the said
cases were initially charged with life imprisonment and not death penalty. In addition, one defendant,
Aldino Kardofa Bin Akmal, was again sentenced to death when exercised a legal remedy at the
cassation level. Whereas previously, Pekanbaru High Court (appellate court) had changed the death
penalty delivered by the judges of Sri Indrapura Siak District Court (first instance court) with 20 years
of imprisonment.
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Chart 3.2 Type of Crimes Charged and/or Sentenced with Death Penalty (October 2018 – October 2019)

Type of Crimes Charged/Sentenced with Death Penalty
(October 2018 – October 2019)
2% 2%

Narcotics

Narcotics dan Money Laundering

17%
2%

Premeditated Murder

Theft accomplished by an assault
results in death
77%

Premeditated Murder/Violence/Rape
with minor as victim

Source: ICJR Internal Database 14 October 2019

Regarding the types of cases where death penalty appeared in charges and/or sentences still
dominated by narcotics cases that reached 79%, namely as many as 97 narcotics cases and 2 narcotics
cases followed by money laundering out of a total of 126 cases. Then, the second-largest number, 21
cases (17%) are cases of premeditated murder. While the remaining 6% are cases of theft with
violence resulting in death (3 cases) and cases of premeditated murder/violence/rape with child
victims (3 cases).
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Chart 3.3 Geography of Death Penalty used in Prosecution and Sentencing (October 2018 – October 2019)

Number of Cases

Geography of Death Penalty used in Prosecution and Sentencing
(October 2018 – October 2019)
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Source: ICJR Internal Database 14 October 2019

Chart 3.3 illustrates the number of death penalty used in prosecution and sentences from October
2018 to October 2019 cases. There are 4 regions that show high numbers of prosecutions and death
penalty sentences. These four regions are coming from the island of Sumatra, as followed; Aceh (14
prosecution and 4 first instance court decisions), North Sumatra (14 prosecution and 15 first instance
court decisions), Riau (13 prosecution, 11 first instance court decisions, and 1 cassation court
decision), and South Sumatra (3 prosecution and 14 first instance court decisions). Whereas in the
island of Java, cases that were prosecuted and/or sentenced by death were only found in the areas of
Jakarta, Banten, West Java and East Java with a total of 15 prosecutions, 11 first instance court
decisions, and 4 appellate court decisions. On the island of Sulawesi only one prosecution and one
first instance court decision. As the same goes on the island of Kalimantan, there were only two cases
that were prosecuted and/or sentence by the death penalty, namely in South Kalimantan and East
Kalimantan.

Death Penalty in the prosecution and sentence also appeared in Papua, 1 for each. For the case where
the defendant charged with death penalty, Kartu Kuning Yoman alias Yogor Telenggen, was delivered
void by operation of law by the judges who tried his case at the Manokwari District Court (first instance
court), so there was no sentence was handed down to the defendant. The other one, the case of Han
Scopi alias Andi, was sentenced to death.

19

In West Nusa Tenggara, there was one case with a death penalty delivered at the first instance court
with no death penalty in the charges. The case was a narcotics case of the accused, Dorfin Felix, a
French citizen who was charged to the imprisonment of 20 years by the public prosecutor.
Nevertheless, the judges at the Mataram District Court (first instance court) handed down death
penalty in his case. It was then commuted by the judge at the Mataram High Court (appellate court)
to imprisonment of 19 years.

4. Questions of Time

4.1. Length of Time the Inmates Spend on Death Row

The Directorate General of Corrections Affairs of the Ministry of Law and Human Rights released a
recapitulation data of death row inmates as of 9 October 2019 which consists of 274 inmates.
However, with further verification of the given data with our internal database, it was found that there
was an inconsistent number of inmates on the death row currently waiting for execution. Thus, the
total of death row inmates who are in the waiting period as of 15 October 2019 should be 271 instead
of 274 inmates.

Changes in the data of death row convicts are due to some of them have received commutation for
their sentence and some have passed away but their names are still listed in the recapitulation data
issued by the Ministry. The 3 death row convicts listed who have received commutation: (1)
Amiruddin Bin Amin whose sentence was commuted to life imprisonment through the Supreme
Court's Decision in Judicial Review case number 247/PK/Pid.Sus/2018 dated 15 January 2019; (2)
Zulfadhli Bin Nursyam whose sentence was commuted to imprisonment of 20 years through the
Decision of the Supreme Court in the Judicial Review case number 300/PK/Pid.Sus/2018 dated 15 April
2019; and (3) Riki Fajar Santoso Bin Suryaman (deceased) whose sentence was commuted to life
imprisonment in Semarang High Court Decision case number 110/Pid/2016/PT SMG dated 18 May
2016. Then, one convict who has passed away on 14 October 2019 named Azhari21 who apparently is
still listed in the recapitulation data. There is also one death row inmate whose name apparently is
not included in the recapitulation data. One death row inmate had not been included in the
recapitulation data, Aman Abdurrahman, whose case was known to have been inkracht or legally
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Kumparan, ‘Terpidana Mati Asal Aceh Meninggal di Lapas Nusakambangan’ Kumparan (15 October 2019)
<https://kumparan.com/kumparannews/terpidana-mati-asal-aceh-meninggal-di-lapas-nusakambangan1s3lNCjfHCJ> accessed on 1 November 2019
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binding after there was no legal remedy and clemency request was filed by the convict since the first
instance court decision by the South Jakarta District Court on 22 June 2018.
Chart 4.1 Types of Crimes of Death Row Inmates
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Death row in Indonesia mostly comes from narcotics cases and crimes such as murder, rape, or theft
or robbery resulting in death. Death row inmates who are of narcotics and psychotropic cases equal
to 166 out of a total of 271 death row inmates. The second-highest number of death row inmates are
convicted for premeditated murder amount to 81 inmates, almost 50% of the number of narcotics
cases' convicts. Then, there were 9 inmates sentenced to death for crimes of theft, while 4 inmates
were sentenced to death for crimes of theft resulting in death. Then for the crime with children as
victims amount to 4 death row inmates in cases of violence resulting in death and 3 death row inmates
in rape cases followed by murder. In terrorism cases, there are 3 death row inmates awaiting
execution, namely Iwan Dharmawan Mutho alias Rois bin Muhamad, Achmad Hasan alias Agung
Cahyono, and Oman Rochman alias Aman Abdurrahman alias Abu Sulaiman Bin Ade Sudarma. The
rest, 1 inmate was sentenced to death guilty of murder and grievous ill-treatment.
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Chart 4.2 Citizenship of the Death Penalty Convicts
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Chart 4.2 shows the comparative composition of Indonesian and foreign national inmates on the
death row. As many as 192 inmates (71%) are Indonesian citizens, while the remaining 79 inmates
(29%) are foreigners. All of the foreign nationals death row inmates are convicted for narcotics and
psychotropic cases.
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Regarding the origin country of the foreign inmates can be observed in Chart 4.3, the majority of
foreign nationals on the death row comes from Malaysia (17 inmates) and China (16 inmates). Then
the next highest number is from Taiwan (10 inmates), Nigeria (8 inmates), and Hong Kong (7 inmates).
Several nationalities such as Britain, Iran, Singapore, and Zimbabwe were also found as many as 2
inmates per country. There were also 5 death row inmates, each of whom were citizens of the United
States, the Netherlands, the Philippines, India, and Pakistan. Then for the rest of the 8 death row
inmates has no information regarding their home country.

Chart 4.3 Foreign Nationals on Death Row
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Based on gender, the majority of the death row inmates are 264 males (97%) to 7 females (3%). In the
context of women on death row, of the seven women who were sentenced to death, four of them
were from narcotics cases, three others were involved in murder cases (Chart 4.5).

Chart 4.5 Composition of Death Row Inmates based on Gender

Chart 4.4 Data of Women on Death Row based on Crimes
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Data of the death row inmates based on age in Chart 4.6 shows that mostly is coming from the
productive age group or the working-age and to a lesser extent the elderly group. Amount to 88 death
row inmates aged between 41-50 years old, then 72 death row inmates aged between 31-40 years
old, and there are 48 death row inmates who are still young in the age range 22-30 years old. Further,
the number of death row inmates entering old age is also quite a high amounts to 44 inmates, ranging
between 51-60 years old. While the remaining 19 people are elderly who are more than 60 years old.

Chart 4.6 Age of Death Row Inmates
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There is also one death row inmate whose name apparently is not included in the recapitulation data.
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4.2. Multiple Crimes and Commutation

Chart 4.7 Average Time on Death Row
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The phenomenon of death row inmates sitting in uncertainty waits is a form of human rights
violations.22 In these periods, it is not uncommon to find stories of death row inmates suffering
psychological trauma resulting in a decreased quality of health, both physically and psychologically. 23

The waiting period that is so long shows that the convicts actually have already received severe
punishment by serving two sentences, imprisonment and death penalty. From Chart 4.7, it can be
seen that there are at least 58 death row inmates who are in uncertainty awaiting execution for more
than 10 years. 5 of them have been on death row for more than 20 years. The longest known death
row inmate to have been on a waiting period is Eddy Maulana Sampak Bin M. Santaka, who has been
on death row since 28 August 1979, 40 years ago. Santaka was now 82 years old and had spent more
than half of his life in a prolonged and uncertain waiting for execution.

President Joko Widodo during his administration showed his commitment to providing a middle
ground for retentionists and abolitionists through the Draft Bill Drafting Team’s effort to present an
"Indonesian Way" in the inclusion of the death penalty in the Draft Bill of Penal Code. In the current
Draft Bill, the death penalty will be imposed alternatively as a last resort to protect the public. With
this mechanism, the government recommends the commutation of death penalty, so that the death
sentence can be converted into other forms of punishment via Presidential Decree if for 10 years the
death row inmate shows a positive attitude and conduct. However, there are still fundamental
22
23

Supriyadi W. Eddyono et al., ‘Update Hukuman Mati di Indonesia’ (2016) 16
Ibid, 18
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problems in the formulation of this policy which causes the government's commitment seen as
doubtful. In the latest Draft Bill version September 2019, the commutation of the death penalty will
not be automatically implemented because it still has to depend on the judges' sentencing statement
in the court decision that approves a 10-year suspension period for the defendant. So, if this system
is to be maintained and implemented, the "Indonesian Way" will be difficult to accept as a middle
way, and it will not solve the critical problem on the prolonged and uncertain length of death row.

On the other hand, in May 2017, the government of Indonesia also firmly accepted two
recommendations in the Universal Periodic Review (UPR) at the UN Human Rights Council session
related to the death penalty policy, namely:
1. to consider establishing a moratorium on executions;
2. to ensure the right to a fair trial and the right to appeal for persons sentenced to death.

Based on this, the position of the government is evidently inconsistent with the statement of the
Attorney General to carry out executions of death row inmates,24 as the government is working to
introduce commutation as a commitment to the international world in evaluating the death penalty
policy in Indonesia. This is also apparently not appropriate for a country elected as a member of the
UN Human Rights Council. On top of that, related to the evaluation of the death penalty policy, one
of the important things to be prioritized is to seek to resolve the problem of a prolonged and uncertain
length of death row. The President needs to be firm and consistent in carrying out his commitments
in presenting a death penalty policy that can truly be a ‘middle ground’ and ‘alternative punishment’,
the commitment can be shown by granting commutation against at least 58 death row inmates who
until now have been waiting for more than 10 years.
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Adhi Wicaksono, ‘Jaksa Agung: Pasti Kami Eksekusi Terpidana Mati’ CNN Indonesia (Jakarta, 15 October
2019) <https://www.cnnindonesia.com/nasional/20191025145052-12-442878/jaksa-agung-pasti-kamieksekusi-terpidana-mati> accessed on 03 November 2019
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5. Death Penalty and its Impact on Overseas Migrant Workers
In a press release entitled Menlu Retno Dorong Pembentukan Sistem Pelayanan dan Perlindungan WNI
Yang Terstandarisasi dan Terintegrasi25 on 09 September 2019, the Madam Minister of Foreign Affairs
stated that in the last five years there were various success achievements achieved by the Ministry of
Foreign Affairs (MoFA), more than 73.503 cases were successfully resolved, including 297 Indonesian
citizens abroad who were rescued from the death penalty.26 The press release was presented at the
opening of the Coordination Meeting of Public Services and Protection of Indonesian Citizens
Overseas, 9-11 September 2019 in Jakarta. The recording of Indonesian citizens overseas dealing with
death penalty has been done by MoFa since 2011.27 In this record, from 2011 to August 2019 there
were 479 Indonesian citizens abroad who had been successfully released from death penalty28 and 5
Indonesian citizens had been executed. Throughout 2019, there were new cases of death penalty on
25 Indonesian citizens, and there were 25 Indonesian citizens who are successfully released from the
death penalty.

Many have been saved, but the clouds of the death penalty continues to shadow Indonesian citizens,
165 Indonesian citizens abroad are still in the shadow. Many not have known, the highest number of
Indonesian citizens sentenced to death is in Malaysia.29 The list of countries with the number of
Indonesian death row inmates is as follows: Malaysia 136 inmates, Saudi Arabia: 10, People's Republic
of China: 11, Myanmar: 3, Laos: 2, Vietnam: 1 and Singapore: 1.30

On the Coordination Meeting, the Foreign Minister said that one of the important visions for building
a quality service and protection system for Indonesian citizens is the standardization and integration

25

26

27

28
29

30

“Madam Minister of Foreign Affairs Retno Encouraged the Establishment of a Standardized and Integrated
Indonesian Citizen Service and Protection System”
MoFA, ‘Menlu Retno Dorong Pembentukan Sistem Pelayanan dan Perlindungan WNI yang Terstandarisasi
dan Terintegrasi’ (Jakarta, 09 September 2019) <https://kemlu.go.id/portal/id/read/582/view/menluretno-dorong-pembentukan-sistem-pelayanan-dan-perlindungan-wni-yang-terstandarisasi-danterintegrasi> accessed on 09 October 2019
Maidina Rahmawati, ‘Kemenlu dan WNI yang Terancam Pidana Mati di Luar Negeri’ Bahasan (09 October
2019) <https://bahasan.id/maidina/kemenlu-dan-wni-yang-terancam-pidana-mati-di-luar-negeri/?amp>
accesed on 09 October 2019
Ibid.
So far, there are many reports of Indonesian citizens on death row in many Middle Eastern countries, as
stated in the followed media report: Adi Warsidi ‘166 WNI Terancam Hukuman Mati di Luar Negeri’
Kumparan (07 February 2019) <https://kumparan.com/acehkini-admin/166-wni-terancam-hukuman-matidi-luar-negeri-1549550877125218093> accessed on 09 October 2019
Maidina Rahmawati, ‘Kemenlu dan WNI yang Terancam Pidana Mati di Luar Negeri’ Bahasan (09 October
2019) <https://bahasan.id/maidina/kemenlu-dan-wni-yang-terancam-pidana-mati-di-luar-negeri/?amp>
accesed on 09 October 2019
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of services and protection. One aspect that is used as an achievement of the MoFA in the protection
of Indonesian citizens abroad is to free Indonesian death row inmates. In the Strategic Plan of the
Ministry of Foreign Affairs for 2015-2019, which was approved through Decree of the Minister of
Foreign Affairs Number 01/B/RO/IV/2015/01 dated 06 April 2015 also stated that "the 5th direction of
the Ministry of Foreign Affairs Policy is Improving the quality of services and protection of Indonesian
citizens and legal entities abroad, and the empowerment of diasporas, which is realized through five
strategic steps: strengthening diplomacy of the protection of Indonesian citizens and legal entities
abroad through the establishment of international instruments for the protection of Indonesian
citizens, efforts for clemency request to the Indonesian citizens imposed with death penalty.31

We highly appreciated the steps taken by MoFa regarding the rescue of Indonesian citizens from death
penalty because this is part of the fulfillment of human rights that must be protected. However, this
is an irony in the effort to abolish death penalty. If this country indeed agrees to protect its citizens
everywhere, including from the death penalty, then the government should also protect its own
citizens inside the country as well.

In our record, during the administration of President Joko Widodo, three waves of executions had
been carried out, two waves of executions in 2015 and one wave of execution in 2016. From the three
waves of executions, the government has put 29 names on the list of execution. 18 of them have been
executed and the rest is still waiting for the execution. Of the 29 names, there are six people who are
Indonesian citizens. From a total of six Indonesians who were listed, three had been executed, namely
Rani Andriani alias Melisa Aprillia, Zainal Abidin and Freddy Budiman.

Not to mention, in the waiting list for the execution, the nationality of death row inmates are mostly
Indonesian citizens, 192 death row inmates are Indonesian citizens and 79 with foreign nationalities.

The reason for MoFa to advocate death row inmates is to ensure the right to fair trial can be
guaranteed for Indonesian citizens,32 especially narcotics cases where most are often used as drug
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MoFA, Performance Report of the Ministry of Foreign Affairs in 2018 (2018) 183
<https://kemlu.go.id/download/L3NpdGVzL3B1c2F0L0RvY3VtZW50cy9MS0pfS2VtZW5sdV8yMDE4LnBkZg
==>
Maidina Rahmawati, ‘Kemenlu dan WNI yang Terancam Pidana Mati di Luar Negeri’ Bahasan (09 October
2019) <https://bahasan.id/maidina/kemenlu-dan-wni-yang-terancam-pidana-mati-di-luar-negeri/?amp>
accesed on 09 October 2019
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mules by drug syndicates, this is an irony because the application of the death penalty in Indonesia is
full of unfair trial.33

One of the problems encountered with the application of death penalty for Indonesian citizens abroad
is the matter of official notification to the government of Indonesia through its consular. The case of
Tuti Tursilawaty in November 2018 was apparently not the first time it had happened. Data from
Migrant Care states that execution without official notification such as in Tuti’s case which occurred
in November 2018 has happened five times in the last 10 years. As of 2008, there are five other
Indonesian citizens who experienced the same thing. According to Migrant Care records, 72% of
migrant workers overseas facing death penalty are women.34 This difficulty clearly had an impact on
the effort to release Indonesian citizens abroad from death penalty.

The second problem is about the complexity of the efforts to free Indonesian citizens through an
advocacy that is burdened to the government and in lesser extent MoFA which must allocate special
budget to advocate death row inmates starting from providing a team of lawyers, payment of diyat
(ransom) which must be at least worth Rp. 1.8 billion (for certain criminal offenses to be released from
dead penalty),35 up to the costs of assistance incurred by MoFa both for the inmates and for the
families of inmate. The existence of death penalty in various parts of the world will certainly be an
obstacle to the protection of any citizen in the world, including Indonesia. If you see the government's
strong emphasis that protecting Indonesian citizens wherever they are is one of the government's
focuses, it seems like exercising death penalty at home is a paradox. This demonstrates that saving
the lives of citizens is still solely a diplomatic achievement, not the embodiment of the opening of the
1945 Constitution, which is “to form a government of the state of Indonesia which shall protect all the
people of Indonesia.” If Indonesia agrees to promote the abolition of the death penalty as mandated
in the 1945 Constitution, it is not impossible that the advocacy work for the protection of Indonesian
citizens abroad will be easier.
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Zainal Abidin et al., ‘Menyelisik Keadilan yang Rentan: Hukuman Mati dan Penerapan Fair Trial di
Indonesia’ (Institute for Criminal Justice Reform, 2019) 155-160 <http://icjr.or.id/data/wpcontent/uploads/2019/01/Menyelisik-Keadilan-Yang-Rentan.pdf>
Achmad Fardiansyah, ‘Ternyata Sudah 5 Kali TKI Dihukum Mati Tanpa Notifikasi Seperti Tuti Tursilawaty’
Okenews (Jakarta, 04 November 2018)
<https://nasional.okezone.com/read/2018/11/04/337/1973165/ternyata-sudah-5-kali-tki-dihukum-matitanpa-notifikasi-seperti-tuti-tursilawaty> accessed on 09 Oktober 2019
Maidina Rahmawati, ‘Kemenlu dan WNI yang Terancam Pidana Mati di Luar Negeri’ Bahasan (09 October
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6. A Hope: Positive Notes in Judges’ Considerations in Death Penalty Proceedings
Over the past year, the cases with death penalty in the prosecution or sentencing as reviewed above
have reached 102 cases. There are times where the judge chose to sentence the defendants to death
even when there is no death penalty in the charges. Vice versa, there are also cases when the judge
refused to deliver a death sentence despite death penalty is in the charges, so it is seen necessary to
highlight some of them. The following is a review of judges' considerations in the period of October
2018 to October 2019 that deserve to be appreciated and exemplified in death penalty trials.

6.1. Case of Kartu Kuning Yoman alias Yogor Telenggen (Manokwari Nomor District Court case
number 14/Pid.B/2019/PN.Mnk)

Criminal proceeding with the defendant, Kartu Kuning Yoman alias Yogor Telenggen, charged with
multiple offenses.36 The defendant is at least indicted for premeditated murder, grievous ill-treatment
resulting in death, possession of firearms and ill-treatment committed jointly. In his charge, the public
prosecutor charged the defendant with death penalty. The Manokwari District Court judges who tried
the case, namely Sony A. B. Laoemoery, S.H. as presiding judge and followed by Jefri Tulak, S.H., M.H.,
and Bagus Sumanjaya, S.H. as member judges then ruled that the Public Prosecutor's indictment could
not be accepted and declared void by operation of law.

In its decision, the judges gave a very interesting consideration related to legal counsel and legal
assistance for cases imposed with death penalty. In principle, the panel of judges recognized that they
have a legal obligation to carry out a fair trial procedure (Due Process of Law) as stipulated in Law
Number 08 of 1981 on the Criminal Procedure Code.

The judges considered that one of the important things in the context of the Due Process of Law was
on the rights of the suspect or defendant for legal assistance in each level of examination of the judicial
process. In its decision, the judges affirmed the right to legal aid as guaranteed in the Constitution and
various laws as ratified by Indonesia from International legal instruments.

36

Multiple-offences, 1. Violated Article 340 of the Penal Code, 2. Violated Article 365(1) dan 365(3) of the
Penal Code, 3. Violated Article 1(1) of Law No. 12 of 1951 on Indonesia Emergency Law, 4. Violated Article
170(2) p-2 & p-3 of the Penal Code, 5. Violated Article 170(2) p-2 & p-3 of the Penal Code
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Furthermore, the right to legal assistance has been expressly stated in Article 11437 Jo Article 5438 Jo
Article 56 (1)39 of the Criminal Procedure Code, these articles provide that legal assistance is not
merely the right of suspects or defendants but it must be provided (by appointing a lawyer) by the
official who examines at each level of examination, with legal consequences if it is not fulfilled by the
examining official. Otherwise, then the minutes of the examination, indictment or prosecution filed
by the public prosecutor are null and void.

The judges panel of Manokwari District Court also referred to a number of Supreme Court
Jurisprudence, at least three decisions were referred by the judges stated that if conditions such as a
request for legal counsel and the right to legal assistance as provided in Article 56 of the Criminal
Procedure Code was not fulfilled from the beginning of the investigation, indictments and prosecution
cannot be accepted.40

The judge also pointed out at the trial that the defendant was not accompanied by a legal counsel as
stated in the minutes of the investigation on 10 March 2013 and additional minutes of the
investigation of 08 April 2013. The Defendant subsequently met with the legal counsel only after the
investigation process was completed and it was designated by the investigator himself on 09 April
2013.

37
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Article 114 of the Criminal Procedure Code wordings: “A person is suspected of having committed an offense
before an examination commenced by an investigator, the investigator shall be obligated to notify him his
right to obtain legal assistance or that it is obligatory for him to be assisted his case by legal counsel as
intended by Articla 56.”
Article 54 of Criminal Procedure Code wordings: “For purpose of defense, a suspect or an accused shall have
the right to obtain legal assistance from one or more legal counsels during the eriod of and at every stage
of examination; according to the procedures stipulated by this law.”
Articla 56 (1) Criminal Procedure Code: “In the event of a suspect or an accused is suspected or accused of
having committed a offense which is liable to a death penalty or imprisonment of fifteen years or more or
for those who are destitute who are liable to imprisonment of five years or more who do not have their
own legal counsel, the official concerned at all stages of examination in the criminal justice process shall be
obligated to assign legal counsel for them.”
First, the Supreme Court Decision of the Republic of Indonesia No. 1565 K/Pid/1991 of 16 September 1993
provides "if the conditions of the request are not fulfilled such as investigators do not appoint legal counsel
for the suspect in the beginning of the investigation, then the indictment of the public prosecutor are
declared unacceptable" Second, the Supreme Court Decision No. 367 K/Pid/1998 of 29 May 1998 states "if
not accompanied by legal counsel at the investigation level it is conflicting with Article 56 of the Criminal
Procedure Code, the Minutes of Investigation of the Investigator and Public Prosecutor is void by operation
of law and therefore the indictment of the public prosecutor cannot be accepted, even when the legal
counsel is present at the trial". Third, Supreme Court Decision No. 545 K/Pid.Sus/2011 of 31 May 2011‘s
sentencing consideration stated "During the investigation, the Defendant was not accompanied by a Legal
Counsel, whereas the Minutes of Investigation and Statement of 15 December 2009 turned out to have
been produced by an official who did not take such action but by other officers; Thus the Minutes of
Investigation of the Defendant and the Minutes of Search were null and void so that the Prosecutor's
Indictment letter made on the basis of the Minutes was null and void as well."
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This ruling is very interesting because, like many cases of death penalty, legal assistance or legal
counsel plays a crucial role. Apart from the fact that these rights have also been mentioned in the
Criminal Procedure Code, various laws, and the Supreme Court's jurisprudence, the presence of legal
counsel can be one of the bedrock for a fair trial in a judicial process based on due process of law.

6.2. Case

of

Dorfin

Felix

(Mataram

High

Court

Decision

case

number

38/PID.SUS./2019/PT.MTR)

Dorfin Felix was charged for violating the Law on Narcotics, accused of being part of a narcotics
network that distributing narcotics into Indonesian territory. Dorfin Felix was arrested at Lombok
International Airport with the origin flight from France (transiting at Singapore Changi Airport), he
claimed that he was only asked to bring 2 suitcases for 5.000 Euros by unknown persons in France.

Charged for the imprisonment of twenty years, the judges of the Mataram District Court (first instance
court) sentenced Dorfin Felix to death. At the appellate court, the judges of the Mataram High Court
consisting of Dr. H. Zainuddin, S.H., M.Hum. as the presiding judge and I Gusti Lanang Dauh, S.H., M.H.
and Miniardi, S.H., M.H. as member judges then annulled the death penalty sentence and commuted
it with imprisonment of twenty years and a fine of Rp. 10.000.000.000. (ten billion rupiahs)
substitutive of one-year imprisonment.

In its consideration, the judges of the Mataram High Court stated that they disagreed with the death
penalty imposed by the Mataram District Court, due to mitigating factors as considered in the District
Court's decision. The Mitigating Factors is because "the defendant has admitted his actions" and in
the trial, at the District Court the defendant requested a commutation for having a family dependent.
The judges of the Court of Appeal stated that the death penalty is a maximum sentence so that in
imposing the maximum sentence, there should be no matters that could be mitigating, as has been
considered by the judges of Mataram District Court. Therefore, the Mataram High Court considered it
more appropriate to impose imprisonment as punishment.

It is interesting to see the perspective of the judges of Mataram High Court related to criminal
sentencing. The judges of this appellate level of court consider that the punishment has to aim of
correction so the defendant can be aware of his mistakes and not repeat them in the future. The
judges also considered that the sentence could be used as a means of awareness to the public that
illicit use of drugs is an act that violates the law and can be convicted.
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This decision can become a reference related to the standard of imposing death penalty, a maximum
sentence, death penalty must be imposed in the condition that there is no the slightest doubt about
the crime committed by the defendants, that the crime must be committed without any circumstances
to relieve the defendant. This decision also highlighted that the sentence should be delivered with the
means of correcting death row inmates, in line with the principles of correctional and restorative
justice which began to be supported by the criminal law reform in Indonesia.

6.3. Case

of

Merdeka

Ginting

(Kabanjahe

District

Court

Decision

case

number

17/Pid.Sus/2019/PN.Kbj)

Court decision with the convict, Merdeka Ginting, was found violating the Law on Narcotics, for
smuggling a package of marijuana to put up for sale in Jakarta. The convict received the package from
someone named Said who until the court decision was delivered is still on Most Wanted list. The
prosecutor charged the defendant with death penalty as punishment. The charges were not fulfilled
by the judges of Kabanjahe District Court, who then instead sentenced him to imprisonment for
eighteen years and a fine of Rp1.000.000.000.00 (one billion rupiahs) substitutive eight months of
imprisonment.

In this decision, the panel of judges of the Kabanjahe District Court, which consists of Dr. Dahlan, S.H.,
M.H. as presiding judge, Delima Mariaigo Simanjuntak, S.H., and Muhammad Arif Nahumbang
Harahap, S.H., M.H. as member judges, gives an excellent consideration regarding the refusal to
impose death penalty. The judges stated that the conviction must be seen as a preventive and
educative measure and not merely repressive and compelling, the conviction must also be corrective
by nature.

The panel of judges considered that the death penalty produced severe difficulties for the defendant
and felt it did not fulfill a sense of justice. The judges considered that the actions of the defendant
were not solely carried out by the defendant himself and were not caused by the defendant's own
intentions, but were driven by offers from another actor who was still fugitive. This is proven by the
evidence that there was a reward of Rp. 300.000.00 (three hundred thousand rupiahs) per kilogram
as the defendant managed to smuggle the cannabis package to the intended location.

This decision becomes an important reference that the sentence cannot be merely imposed with a
repressive purpose, that the objective of punishment has to be preventive, educative and corrective
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as considerations to all of the judges and public prosecutors. Furthermore, the judges must also
understand the defendant's role in a quid pro quo situation where other actors are involved. Thus, the
intention and role of the defendant must be one of the main references on how to or not to impose
the death penalty.

6.4. Case of Ahmad Sofian alias Meeng alias Kemed Bin Yanto (Serang District Court Decision
case number 99/Pid.Sus/2019/PN.Srg)

Ahmad Sofian, charged by the public prosecutor with death penalty for allegedly committing a crime
as regulated in Article 114(2) jo Article 132(1) of Law 35/2009 on Narcotics with exhibits: 63.573 pills
of ecstasy (MDMA) measured 19.975 grams. There were three main witnesses in this case who were
also tried separately, but two of those were not presented at the Sofian’s trial so the public prosecutor
only read out the information from the investigation level. There was also one witness who could not
be presented at the trial. The defendant was previously arrested by the National Anti-Narcotics Agency
through the Controlled Delivery method. The defendant was serving jail sentence in Class I Salemba
Detention Center since 27 April 2017 for previously been convicted in a narcotics case, so in this one
particular case, he was accused of controlling drug trade from inside the correctional center.

Based on the legal facts at the trial, the panel of judges at Serang District Court, which consisted of Dr.
Erwantoni, S.H., M.H. as presiding judge, and Chairil Anwar, S.H., M.Hum. and Santosa, S.H., M.H. as
member judges, finally delivered that the defendant was proven to have committed a crime as
provided in the indictment, case number 99/Pid.Sus/2019/PN.Srg dated 22 May 2019. However,
regarding the punishment, the judges had a dissenting view from the public prosecutor who gave
death penalty as a sentencing recommendation. According to the judges, the goal of modern
punishment is no longer solely for retaliation and deterrent but rather the aim to provide guidance to
the perpetrators to be better and as an education to the society and for the protection of the interests
of the community.

The panel of judges did not believe in the myth of the deterrent effect by imposing death penalty on
the defendant despite the fact that the defendant was a recidivist. Oriented towards the purpose of
rehabilitation and self-improvement of the defendant, the panel of judges sentenced the defendant
with life imprisonment rather than death penalty in the hope that the defendant could reflect his
actions and improve himself to become a better and law-abiding person.
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6.5. Case of Martha alias Mak Cokky Br. Nababan (Rokan Hilir District Court Decision case
number 480/Pid.B/2018/PN.Rhl)

Martha is a housewife charged with death penalty by the public prosecutor for murdering her husband
premeditatedly. In this case, the main witness, Desembriadi Aruan, was presented to the trial. The
public prosecutor stated that the defendant together with the witness had planned to kill the
defendant's husband, Mangandar Tua Sihaloho, and tried to cover it up by claiming the victim had
died in a traffic accident. But in the statement, the witness denied all of his testimonies and stated
that the information he gave at the investigation level was done in a depressed state.

The panel of judges at the Rokan Hilir District Court who tried the case, namely Faisal, S.H., M.H. as
the presiding judge and Sondra Mukti Lambang Linuwih, S.H. and Boy Jefry Paulus Sembiring, S.H. as
member judges, stated that the defendant was proven to have committed a criminal offense.
However, in its decision number 480/Pid.B/2018/PN.Rhl dated 26 March 2019, the judges refused to
impose death penalty as recommended by the public prosecutor. According to the panel of judges,
even though the defendant had taken the life of another person, the defendant should not get repaid
by getting her life taken through the death sentence because criminal law was not retaliation.

Moreover, another reason set forth by the panel of judges when refusing to impose the death penalty
is because death penalty is more appropriate to be imposed on serious crimes so that cases such as
narcotics cases or premeditated murder as committed by the defendant are not appropriate to be
imposed with death penalty. This is reflected in the consideration of the panel of judges stating that
although the death penalty is still enforced in Indonesia’s positive law, this type of punishment is more
appropriate to be applied against gross violation of human rights, crimes against humanity, mass
murder or genocide, and criminal act of terrorism. The consideration of the panel of judges is also in
accordance with the provision of death penalty provided in the ICCPR which has been ratified by
Indonesia in Law Number 12 of 2005. The provisions in the ICCPR do regulate restrictions on the
application of the death penalty which can only be imposed on serious crimes.
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6.6. Case of Hendrik Fernando, Meizo Dwi Putra, and Rebi Guntara (Bengkulu District Court
Decision

case

number

344/Pid.B/2018/PN.Bgl,

345/Pid.B/2018/PN.Bgl,

and

400/Pid.B/2018/PN.Bgl)

These three defendants, Hendrik Fernando, Meizo Dwi Putra, and Rebi Guntara, were tried in three
separate cases for the crime of theft with violence resulting in death as provided in Article 365(4) of
the Penal Code. In this case, the three defendants together with two of their counterparts who were
still fugitives, have been proven to have stolen a car they rented by force, causing the car rental driver
to die. The three defendants who were very young respectively 20 years old, 22 years old, and 24 years
old were charged with the death penalty by the public prosecutor.

Even so, the panel of judges at Bengkulu District Court refused to impose death penalty on these three
defendants. Tried in different proceedings with the same composition of judges namely Diris
Sinambela, S.H as presiding judge and Boy Syailendra and Maria Soraya M. Sitinjak, S.H. as member
judges. In the judge’s consideration in the decision case number 344/Pid.B/2018/PN.Bgl,
345/Pid.B/2018/PN.Bgl, and 400/Pid.B/2018/PN.Bgl dated 17 October 2018, the panel of judges
stated that death penalty is not in accordance with the purpose of the punishment. Should the
purpose of punishment is not oriented to retaliation but must be directed at correcting the
perpetrators. Thus, the panel of judges was of the view that the defendants had to be given an
opportunity to improve themselves, while the death penalty excludes the opportunity. The panel of
judges concluded that death penalty is not in accordance with the purposes of punishment.
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7. Recommendations
On the Death Penalty policies in 2019 in Indonesia, ICJR recommends some of these points to be taken
by the government and by the House of Representatives of Indonesia.

To the government:
1.

To form an independent team that conducts examination and assessment on death row inmates
to see the potential for unfair trials and errors in imposing the death penalty. Our findings show
that there are many violations of the principles of criminal law and criminal procedure law in
death penalty cases.

2.

To immediately evaluate the application of death penalty in Indonesia’s criminal justice system
which should be followed by a moratorium on the death penalty on prosecution level.

3.

To lift out the execution, since there is a possibility of a new mechanism being implemented
under the Draft Bill of Penal Code. This ensures the commitment of the government to moderate
the death penalty. In line with that, inmates who have been on the death row for more than 10
years must be commuted to life imprisonment or imprisonment in accordance with the
government's commitment in the Draft Bill Penal Code.

4.

To request the Supreme Court to: revoke SEMA No. 07 of 2014 which limited a constitutional
right of death row inmates to submit a judicial review, evaluate SEMA No. 01 of 2012 which has
restricted access of death row inmates to submit a judicial review. In line with the call to conduct
a moratorium on the use of death penalty in the prosecution level, we ask the Supreme Court to
also conduct a moratorium on the use of death penalty in the final appeal level of criminal
proceedings.

To the government and the House of Representatives:
1. To reopen the discussion of the Draft Bill of Criminal Procedure Law to overcome the problem of
a weak regulatory system that giving opportunities for violations of the principles of criminal law
and criminal procedure law, especially in cases with death penalty.
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