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FOREWORD	

In	the	Indonesian	context,	the	design	and	implementation	of	criminal	law	is	very	closely	related	
to	prison	sentence.	In	the	public	as	well	as	legal	academic	discourses,	prison	sentence	is	always	
linked	to	deterring	–	primarily	–	criminal	offenders.	Prison	sentence	is	expected	not	only	to	inflict	
individual	deterrence	on	offenders	but	also	to	instill	general	deterrence	in	the	public	that	they	
refrain	from	being	involved	in	any	crime.	

However,	the	growing	body	of	science	suggests	that	prison	sentence,	initially	intended	to	protect	
the	public	from	the	criminal	nuisance,	and	in	practice	brings	about	destructive	effect	on	prison	
inmates.	Individuals	who	have	served	a	prison	sentence	tend	to	have	greater	difficulties	adopting	
themselves	in	the	public	and	at	the	same	time	are	susceptible	to	re-offending.	

Accordingly,	the	international	community	went	on	a	search	for	ways	to	fulfill	the	objectives	of	
criminal	penalty	without	the	use	coercive	instruments	including	prison.	In	1990,	the	UN	adopted	
the	UN	Standard	Minimum	Rules	for	Non-Custodial	Measures,	also	known	as	the	Tokyo	Rules.	
The	 Tokyo	 Rules	 asserts	 that	 the	 general	 objectives	 of	 alternatives	 to	 imprisonment	 are	 to	
identify	 alternative	 punishments	 that	 are	 effective	 for	 criminal	 offenders	 and	 to	 allow	 law	
enforcement	the	chance	to	transform	criminal	penalty	to	punishment	that	meet	the	individual	
needs	of	the	offenders	in	accordance	with	the	crime	committed.	

This	research	attempts	to	present	the	ways	alternatives	to	imprisonment	can	be	implemented	in	
Indonesia	 in	 the	 future.	 This	 research	 is	 relevant	primarily	 in	 light	 of	 the	deliberation	on	 the	
Indonesian	Bill	of	Penal	Code	(Rancangan	Kitab	Undang-Undang	Hukum	Pidana),	which	has	been	
claimed	to	emphasize	restorative	justice	in	the	administration	of	criminal	penalty	in	Indonesia.	

We	wish	you	a	fruitful	reading.	

Jakarta,	September	2019	

	

Anggara	
Executive	Director	of	ICJR	
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CHAPTER	I	

INTRODUCTION	

A.	Background	

Prison	sentence	is	one	of	the	basic	punishments	(pidana	pokok)	recognized	in	the	criminal	system	
of	Indonesia.	Imprisonment	in	Indonesia	was	introduced	in	the	coming	into	effect	of	Gestichten	
Reglement	of	the	1917	Staatsblad	(the	colonial-era	state	gazette)	708,	a	provision	constituted	by	
the	Dutch	colonial	government	implementing	the	criminal	penalty	of	imprisonment	in	Wetboek	
van	 Strafrecht	 (the	 colonial-era	 criminal	 code)	 (WvS	 1918).1	 This	 colonial-era	 concept	 of	
imprisonment	 remained	 effective	 from	 the	 time	 Indonesia	 gained	 independence	 until	 1995.2	
Only	 then,	 in	 1995,	 was	 passed	 Law	 No.	 12	 of	 1995	 on	 Corrections,	 which	 transformed	 the	
paradigm	of	imprisonment	to	corrections.	

Prison	 sentence	 is	 currently	 provided	 as	 criminal	 penalty	 in	 various	 laws	 and	 regulations.	 In	
addition	to	its	existence	in	the	Indonesian	Penal	Code	(Kitab	Undang-Undang	Hukum	Pidana),	it	
also	exists	among	the	563	new	laws	passed	since	the	 inception	of	Reformasi	 (Reformation)	 in	
1998	to	2016.	154	were	rules	and	regulations	on	crime,	and	as	many	as	1,601	acts	are	classified	
as	criminal	acts,	716	of	which	are	new	crimes,	most	of	which	are	punishable	by	prison	term.	At	
least	 654	 crimes	 (91.34%)	 are	 crimes	 punishable	 by	 prison	 term,	 45	 crimes	 (6.28%)	 by	
incarceration,	and	17	crimes	(2.37%)	by	fine.3	

The	data	above	indicate	that	prison	sentence	is	the	most	commonly	used	form	of	punishment	
against	criminal	offenders.	Various	international	human	rights	instruments	are	in	place	governing	
the	norms	and	standards	for	the	implementation	of	imprisonment	sentence,	including	standards	
for	treatment	of	incapacitated	individuals.4	Various	international	criminal	justice	provisions	also	
apply	prison	sentence	as	well,	 including	the	various	provisions	set	out	 in	the	Rome	Statute	of	
1998.	

However,	 imprisonment	 or	 prison	 sentence,	 though	 an	 important	 mechanism	 to	 punish	
offenders,	is	not	a	panacea	with	which	to	overcome	all	criminal	problems,	especially	with	regard	

																																																													
1	Petrus	Irwan	Pandjaitan	and	Samuel	Kikilaeitety,	Pidana	Penjara	Mau	Kemana,	IHC,	Jakarta,	2013,	p.	43.	
2Ibid.,	p.	44.	
3	Appendix	to	Regulation	of	the	Minister	of	Law	and	Human	Rights	of	the	Republic	of	Indonesia	Number	11	of	2017	
on	Grand	Design	to	Handle	Overcrowding	in	State	Detention	Centers	and	Correctional	Institutions,	pp.	22-23.	
4	Such	international	rules	 include	the	International	Covenant	on	Civil	and	Political	Rights,	the	Standard	Minimum	
Rules,	the	Convention	against	Torture,	and	the	Beijing	Rules.	
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to	 efforts	 preventing	 crime	 and	 the	 offenders’	 needs	 for	 social	 integration.5	 Prison	 sentence	
instead	has	been	considered	to	yield	counter-productive	effects	on	efforts	of	the	rehabilitation	
and	 reintegration	 of	 less	 serious	 offenders	 and	 offenders	who	 are	members	 of	 “vulnerable”	
groups.6	There	has	not	been	enough	evidence	that	imprisonment	is	more	effective	in	preventing	
offenders	 from	 reoffending.	 Instead,	 a	 number	 of	 comparative	 studies	 of	 imprisonment	 and	
alternatives	to	imprisonment	suggest	that	imprisonment	puts	convicts	in	conditions	in	which	it	is	
more	 difficult	 for	 them	 to	 adapt	 themselves	 to	 the	 public	 after	 serving	 their	 sentences	 and	
renders	 them	 vulnerable	 to	 reoffending.7	 This	 is	 in	 line	 with	 the	 view	 of	 Purnomo,	 that	
imprisonment	which	ought	to	protect	the	public	from	criminal	nuisance	in	practice	brings	about	
destructive	effects	on	prison	inmates,	including	prisonization,8	stigmatization,9	and	recidivism.10	

The	 adverse	 effects	 of	 the	 prison	 sentence	 are	 aggravated	 considering	 that	 correctional	
institutions	 (lembaga	 pemasyarakatan)	 and	 detention	 centers	 (rumah	 tahanan)	 are	
overcrowded.	This	condition	results	in	the	non-attainment	of	the	objectives	of	the	correctional	
system	 to	 restore	 criminal	 offenders	 as	 good	 citizens	 and	 to	 protect	 the	 public	 from	 the	 re-
attempts	 of	 failed	 criminal	 actions.	 Overcrowding	 occurs	 due	 to	 the	 rising	 number	 of	 prison	
sentences	compared	to	the	available	prison	space	capacity.11	The	July	2018	data	indicates	that	
prison	occupancy	in	total	reaches	201%	compared	to	prison	capacity,	with	only	four	correctional	
institutions	and	detention	centers	not	being	overcrowded,	namely:	Yogyakarta	Special	Region,	
Maluku,	North	Maluku,	and	Papua.12	

Excessive	administration	of	prison	sentence	and	overcrowding	have	created	various	issues	that	
inhibit	the	objectives	of	criminal	penalty,	occurring	first	in	the	1990s	and	having	been	increasing	
until	now.13	Under	normal	circumstances,	prison	sentence	risks	human	rights-related	issues.	The	
																																																													
5	 Office	 of	 the	 High	 Commissioner	 for	 Human	 Rights	 dan	 International	 Bar	 Association,	 Human	 Rights	 in	 the	
Administration	of	Justice:	A	Manual	on	Human	Rights	for	Judges,	Prosecutors,	and	Lawyers,	UN	Publications,	New	
York,	2003,	p.	373.	
6	UNODC,	Handbook	of	Basic	Principles	and	Promising	Practices	on	Alternatives	to	 Imprisonment,	United	Nations	
Publication,	New	York,	2007,	p.	3.	
7Ibid.,	p.	7.	
8	Prizonization	is	the	process	of	negative	(adverse)	effect	arising	due	to	the	effective	system	of	values	in	a	prison	
culture.		
9	Stigmatization	is	the	process	of	labeling	by	society	through	an	action	taken	in	the	court	of	someone	as	a	bad	person.	
10	Recidivism	according	to	the	Great	Dictionary	of	the	Indonesian	Language	(Kamus	Besar	Bahasa	Indonesia)	means	
the	tendency	of	an	individual	or	group	to	repeat	misconduct	despite	having	been	punished	for	such	action	(Kamus	
Besar	Bahasa	Indonesia,	https://kbbi.web.id/residivisme)	Didin	Sudirman,	Reposisi	dan	Revitalisasi	Pemasyarakatan	
dalam	 Sistem	 Peradilan	 Pidana	 di	 Indonesia,	 Centre	 for	 Policy	 Studies	 and	 Development	 of	 the	 Indonesian	
Department	of	Law	and	Human	Rights,	Jakarta,	2007,	p.	189.	
11	Appendix	to	Regulation	of	the	Minister	of	Law	and	Human	Rights	of	the	Republic	of	Indonesia	Number	11	of	2017	
on	Grand	Design	to	Handle	Overcrowding	in	State	Detention	Centers	and	Correctional	Institutions,	p.	7.	
12	Directorate	General	of	Corrections,	Correction	Database	System	(per	July	2018),	smslap.ditjenpas.go.id		
13	Appendix	to	Regulation	of	the	Minister	of	Law	and	Human	Rights	of	the	Republic	of	Indonesia	Number	11	of	2017	
on	Grand	Design	to	Handle	Overcrowding	in	State	Detention	Centers	and	Correctional	Institutions,	p.	38.	
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loss	of	the	right	to	liberty	is	inevitable	as	a	result	of	prison	sentence,	but	human	rights	law	has	
prescribed	the	importance	on	the	protection	of	human	rights	for	such	persons	deprived	of	their	
liberty	has	been	so	deprived.14	In	various	countries	also	suffering	from	overcrowding	the	issues	
also	arise	of	the	fulfillment	of	the	convicts’	basic	rights	because	basic	needs	cannot	be	adequately	
accessed.	Convicts	oftentimes	are	placed	in	overcrowded	facilities,	with	inadequate	clothing	and	
food,	vulnerable	to	diseases	without	sufficiently	accessible	healthcare.15	

Indonesia	also	suffers	from	the	issue,	with	overcrowding	leading	to	incidents	of	convicts	basic	
rights	and	needs	being	impinged	and	less-than-successful	correctional	programs.	For	example,	
development	programs	do	not	work	well	because	there	are	too	many	inmates	or	because	many	
inmates	exploit	the	disproportionate	ratio	of	wardens	and	inmates	to	escape.16	

For	 the	 state,	 overcrowding	 takes	 its	 toll	 on	 budget,	 in	 providing	 for	 inmates	 of	 correctional	
houses	and	correctional	institutions.	Indeed	due	to	this	obligation	of	the	state	to	provide	for	all	
the	needs	of	correctional	houses	and	correctional	institutions,	the	more	inmates	there	are	the	
greater	the	burden	assumed	by	the	state	will	be.17	The	data	show	that	the	budget	for	expenditure	
until	July	2018	reached	Rp435,586,141,135	of	a	total	allocation	of	Rp933,472,074,393,	or	31%	of	
the	 total	 budget	 allocation	 for	 the	 Directorate	 General	 of	 Corrections	 (DGC)	 in	 2018	 of	
Rp3,050,904,482,649.18	

In	view	of	such	condition,	the	use	of	prison	sentence	as	a	primary	instrument	to	punish	criminal	
offenders	 needs	 reviewing.	 The	 current	 trends	 in	 several	 countries	 point	 to	 alternative	
punishment	models	that	steer	away	from	the	use	of	prison	sentence.	This	is	related	to	the	re-
orientation	 of	 the	 purpose	 of	 penalty	 and	 to	 a	 practical	 necessity,	 namely	 the	 reduction	 of	
overcrowding.	

Penalty	 in	general	 is	based	on	a	number	of	objectives:	deterrence,	retribution,	 incapacitation,	
and	reformation.19	These	objectives	pay	heed	to	a	number	of	accounts:	the	absolutist	account,	
the	 relativist	 account	 and	 the	 mixed	 account.	 The	 mixed	 account	 claims	 that	 sentencing	 is	
retribution	solely	because	a	person	has	committed	crime20	that	punishment	over	a	wrong	deed	

																																																													
14	 The	 expression	 “persons	 deprived	 of	 their	 liberty”	 refers	 to	 the	 expression	 in	 Article	 10	 of	 the	 International	
Covenant	on	Civil	and	Political	Rights.	
15	UNODC,	op.	cit.,	p.	4.	
16	Rully	Novian,	 Supriyadi	W.	Eddyono,	Ajeng	G.	Kamilah,	et	al.,	Strategi	Menangani	Overcrowding	di	 Indonesia:	
Penyebab,	Dampak,	dan	Penyelesaiannya,	ICJR,	Jakarta,	2018,	p.	12.	
17Ibid.,	p.	35.	
18	Directorate	General	of	Corrections,	Correction	Database	System,	smslap.ditjenpas.go.id,	accessed	on	16	July	2018.	
19	Olivender	Wendell	Holmes,	 Jr.,	Theories	of	Punishment	and	 the	External	 Standard	 in	Crime,	 Law,	and	Society,	
Collier	Macmillan	Publishers,	London,	1971,	pp.	27-28.	
20	Eddy	O.S.	Hiariej,	Prinsip-Prinsip	Hukum	Pidana,	Cahaya	Atma	Pustaka,	Yogyakarta,	2019,	p.	31.	
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is	just	because	it	will	restore	a	moral	balance	that	has	been	upset.21	In	contrast	to	the	absolutist	
account,	 under	 the	 relativist	 account,	 punishment	 is	 utilized	 to	 enforce	 public	 order	 and	 to	
uphold	the	purpose	of	criminal	penalty	of	preventing	crime22	and	so	that	no	one	commits	crime.23	
The	mixed	account	on	the	other	hand	asserts	that	the	purpose	of	criminal	penalty	in	addition	for	
deterrence,	is	also	to	protect	and	educate	the	public	and	offenders.24	

In	 practice,	 the	 various	 objectives	 of	 criminal	 penalty	 can	 be	 more	 effectively	 attained	 by	
punishments	alternative	to	imprisonment.	The	use	of	alternatives	to	imprisonment	can	reduce	
the	 violation	of	 a	 person’s	 human	 rights	 and	may	as	well	 be	more	efficient	 and	beneficial	 in	
human	rights	and	economic	terms.25	The	UK	Ministry	of	Justice	in	2007	showed,	participation	in	
group	programs	as	a	non-imprisonment	alternative	could	reduce	the	probability	of	a	person	to	
repeat	their	crimes.26	

The	 United	 Nations	 (UN)	 in	 1990	 issued	 the	 UN	 Standard	Minimum	 Rules	 for	 Non-custodial	
Measures	also	known	as	the	“Tokyo	Rules”.	This	document	claims	that	effective	non-custodial	
measures	 can	 reduce	overcrowding.27	 The	 Tokyo	Rules	 asserts	 that	 the	 general	 objectives	 of	
alternatives	 to	 imprisonment	 are	 to	 identify	 alternative	 punishments	 that	 are	 effective	 for	
criminal	offenders	and	to	allow	 law	enforcement	the	chance	to	transform	criminal	penalty	 to	
punishment	 that	 meet	 the	 individual	 needs	 of	 the	 offenders	 in	 accordance	 with	 the	 crime	
committed.	The	positive	effects	of	punishments	in	which	the	needs	of	the	individuals	are	met	are	
obvious,	 because	 such	alternative	punishments	 allow	a	 condition	where	 they	are	 still	 free	 to	
work,	study,	and	interact	with	their	families.28	

In	 line	 with	 these	 developments,	 various	 penal	 laws	 and	 regulations	 in	 Indonesia	 have	 now	
recognized	and	provided	for	alternatives	to	imprisonment	in	a	variety	of	forms.	Some	examples	
are	in	the	Indonesian	Penal	Code	provisions	concerning	probation	(Article	14)	and	in	Law	Number	
11	of	2012	on	Juvenile	Criminal	Justice	System	(JCJS	Law),	 i.e.	warning,	conditional	probation,	
work	training,	and	institutional	education.	Provisions	of	alternatives	to	imprisonment	are	also	in	
Law	No.	 23	 of	 2004	 on	 Eradication	 of	 Domestic	 Violence	 (EDV	 Law),	 Law	No.	 23	 of	 2002	 on	
Protection	 of	 Children	 as	 amended	 by	 Law	 No.	 35	 of	 2004	 and	 Law	 No.	 17	 of	 2016	 (Child	
Protection	Law),	and	Law	No.	35	of	2009	on	Narcotics	(Narcotics	Law).	

																																																													
21	Muladi,	Lembaga	Pidana	Bersyarat,	Alumni,	Bandung,	1985,	p.	50.	
22	Eddy,	O.S.,	op.	cit.,	p.	33.	
23	Muladi,	op.	cit.,	p.	51.	
24Ibid.,	p.	19.	
25	UNODC,	op.	cit.,	p.	6.	
26	Parliamentary	Office	of	Science	and	Technology,	Alternatives	to	Custodial	Sentencing	in	Postnote	May	2008	No.	
308,	London,	2008,	p.	3.	
27	UNODC,	op.	cit.,	p.	4.	
28	UN,	op.	cit.,	p.	373	
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However,	such	non-prison	penalties	have	not	been	commonly	used	by	 law	enforcement.	This	
owes	to	several	hindering	factors,	including	in	addition	to	the	inadequacy	of	provisions	on	and	
the	facilities	 for	administration	thereof,	 the	view	among	 law	enforcement	officers	that	prison	
sentence	is	the	most	effective	form	of	punishment	that	is	the	easiest	to	administer.	As	a	result,	
the	use	of	prison	sentence	remains	punishment	of	choice	due	to	the	ease	of	administration.	

In	the	renewal	of	the	criminal	 justice	system,	particularly	through	the	Indonesian	Bill	of	Penal	
Code,	alternatives	to	imprisonment	become	an	important	part	in	its	provisions.	This	has	its	links	
with	the	efforts	to	transform	the	paradigm	on	crime	and	criminal	penalty.	The	academic	text	of	
the	Indonesian	Bill	of	Penal	Code	mentions	that	criminal	penalty	in	essence	is	a	means	to	an	end,	
that	 the	end	of	criminal	penalty	has	 to	 first	be	 formulated,	namely	protection	 the	public	and	
protection/education	 of	 criminal	 offenders.29	 This	 idea	 of	 sets	 the	 background	 for	 criminal	
punishment	in	the	various	provisions	of	the	Indonesian	Bill	of	Penal	Code,	including	provisions	
on	 forms	 of	 alternatives	 to	 imprisonment,	 including	 supervision,	 fine,	 social	 work,	 and	
intermittent	prison	sentence.30	

That	the	opportunity	opens	for	the	administration	of	alternatives	to	imprisonment	is	expected	
to	 help	 the	 convict	 to	 free	 him-/herself	 from	 guilt	 and	 evade	 the	 destructive	 effects	 of	
incapacitating	 penalty	 or	 prison	 sentence.	 Beyond	 its	 effects	 on	 the	offender,	 alternatives	 to	
imprisonment	will	encourage	the	public	to	interact	with	and	to	take	an	active	role	in	helping	the	
convict	lead	a	proper	social	life	through	beneficial	activities.31	A	further	intended	consequence,	
as	declared	by	the	Indonesian	Minister	of	Law	and	Human	Rights,	Yasonna	Laoly,	is	alternatives	
to	imprisonment	in	the	Indonesian	Bill	of	Penal	Code	will	gradually	reduce	overcrowding.32	

Based	on	the	descriptions	above,	the	Institute	for	Criminal	Justice	Reform	(ICJR)	is	of	the	view	
that	 it	 is	 important	 to	 conduct	 a	 study	 focusing	 at	 the	 projection	 of	 future	 alternatives	 to	
imprisonment	 implementation	 in	 Indonesia.	 This	 study	will	 examine	various	provisions	of	 the	
current	 alternatives	 to	 imprisonment	 and	 establish	 the	 effectiveness	 of	 their	 administration.	
Alternatives	to	 imprisonment	provisions	 in	other	countries	and	their	comparison	to	 Indonesia	
will	also	be	a	discussion	in	this	study,	as	an	important	part	in	identifying	issues	that	may	as	arise	
so	 as	 to	 take	 stock	 of	 points	 of	 interest	 in	 supporting	 the	 effectiveness	 of	 alternatives	 to	
imprisonment	administration	in	Indonesia.	

																																																													
29	National	Law	Development	Agency,	Indonesian	MLHR,	Draft	Naskah	Akademik	RUU	Tentang	KUHP,	p.	35.	
30Ibid.	
31Ibid.,	p.	176.	
32	 Mohammad	 Bernie,	 Menkumham	 Yasonna	 Mau	 Penjara	 Lowong,	 Sistem	 Hukum	 Indonesia	 Tidak,	 Tirto,	
https://tirto.id/menkumham-yasonna-mau-penjara-lowong-sistem-hukum-indonesia-tidak-cH7K,	 accessed	 on	 15	
January	2019.	
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In	conclusion,	this	research	aims	at	providing	a	picture	of	the	administration	of	alternatives	to	
imprisonment	 currently	 existing	 in	 Indonesia	 and	 at	 establishing	 whether	 the	 provisions	 on	
alternatives	to	imprisonment	have	been	effectively	implemented,	taking	stock	of	the	modalities	
and	hindering	factors	thereof	as	a	basis	for	composing	recommendations	on	the	needs	for	the	
effective	enforcement	of	alternatives	to	imprisonment	provisions	set	forth	in	the	Indonesian	Bill	
of	Penal	Code.	

B.	Research	Questions	

This	research	is	intended	to	answer	several	main	questions,	namely:	

1. What	are	the	provisions	and	how	is	the	administration	of	alternatives	to	imprisonment	
currently	in	place	in	Indonesia?	

2. How	 do	 the	 provisions	 and	 practices	 of	 alternatives	 to	 imprisonment	 in	 Indonesia	
compare	to	those	in	other	countries?	

3. What	are	the	conditions	for	alternatives	to	imprisonment	provisions	to	be	implemented	
in	the	Indonesian	Bill	of	Penal	Code?	

4. How	does	one	formulate	concepts	and	strategies	to	be	recommended	that	alternatives	
to	imprisonment	can	be	effectively	executed	in	the	future?	

C.	Research	Objectives	

Based	on	the	abovementioned	main	questions,	this	research	has	the	following	as	the	objectives:	

1. To	provide	a	description	of	the	framework	of	provisions	and	administration	practices	of	
alternatives	to	imprisonment	currently	in	place	in	Indonesia.	

2. To	provide	a	description	of	the	comparison	with	provisions	and	practices	of	alternatives	
to	imprisonment	in	several	countries	as	materials	for	learning	in	the	future.	

3. To	 formulate	 the	 conditions	 for	 alternatives	 to	 imprisonment	 to	 be	 effectively	
implemented	in	Indonesia.	

4. To	provide	input	on	the	alternatives	to	imprisonment	provisions	in	the	Indonesian	Bill	of	
Penal	Code	that	such	provisions	can	be	enforced	in	the	future	as	intended.	

D.	Research	Method	

In	answering	the	research	questions,	this	research	pays	attention	to	a	number	of	important	and	
relevant	 issues,	 namely:	 (i)	 the	 concept	 of	 alternatives	 to	 imprisonment	 in	 criminal	 justice	
systems	in	the	world;	(ii)	provisions	currently	available	related	to	alternatives	to	imprisonment	in	
Indonesia	 and	 the	 administration	 thereof	 in	 practice;	 (iii)	 provisions	 and	 administration	 of	
alternatives	to	imprisonment	in	several	countries	in	the	world	and	the	comparison	with	those	
currently	and	subsequently	existing	in	Indonesia;	(iv)	hindering	factors	in	the	administration	of	
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current	alternatives	to	imprisonment;	and	(v)	a	projection	of	the	administration	of	alternatives	
to	imprisonment	in	the	Indonesian	Bill	of	Penal	Code	in	view	of	the	reduction	of	overcrowding.	

This	 research	 in	 general	 is	 a	 study	 in	 law	which	 adopts	 the	 descriptive-explanatory	 empirical	
approach	through	quantitative	and	qualitative	analyses.	To	answer	the	research	questions,	this	
study	employs	primary	and	secondary	data	in	the	form	of	primary,	secondary,	and	also	tertiary	
laws	obtained	from	field	research	and	literary	research.	

The	quantitative	approach	is	taken	by	indexing	juvenile	cases	based	on	adjudications	of	courts	of	
first	 instance	 in	 all	 jurisdictions	 of	 the	 district	 courts	 in	 the	 Special	 Capital	 Region	 of	 Jakarta	
totaling	260	adjudications	and	310	convicts.	The	result	of	this	quantitative	approach	is	a	statistical	
analysis	 in	 numerical	 form	on	 the	 classification	 of	 charges	 and	 sentences	 on	minors	 and	 the	
detention	and	placement	statuses	of	such	minors	sentenced	with	non-prison	punishments.	On	
the	 other	 hand	 the	 qualitative	 approach	 is	 adopted	 by	 analyzing	 data	 obtained	 from	 field	
research	 and	 also	 in-depth	 literary	 research,	 to	 be	 then	 verified	 and	 which	 eventually	 will	
generate	a	research	conclusion	in	the	form	of	a	description	on	the	issues	to	be	researched	and	
policies	to	take	going	forward.		

Field	 research	 is	 conducted	 through	 in-depth	 interviews	 and	 focus	 group	 discussion	 with	
interviewees.	Nine	in-depth	interviews	have	been	conducted	with	eight	interviewees	comprising	
law	enforcement	officers,	specifically	prosecutors	and	judges,	within	the	territory	of	the	Special	
Capital	Region	of	Jakarta,	correctional	houses	in	the	Special	Capital	Region	of	Jakarta,	civil	society	
organizations,	and	the	legislature	team	of	the	Indonesian	Bill	of	Penal	Code	and	legal	academics.	
On	 the	 other	 hand	 two	 focus	 group	 discussions	 have	 been	 conducted	 with	 invitation	 to	
stakeholders	in	the	administration	of	alternatives	to	imprisonment,	namely	the	attorney	general	
office,	the	supreme	court,	the	Directorate	General	of	Corrections	of	the	Indonesian	Ministry	of	
Law	and	Human	Rights,	and	civil	society	organizations	and	legal	academics.	

In	 the	 field	 research,	 data	 are	 collected	 specifically	 on	 the	 extent	 to	 which	 alternatives	 to	
imprisonment	currently	in	place	in	Indonesia	are	administered,	the	hindrances	thus	far	inhibiting	
administration,	and	the	readiness	of	implementing	institutions	if	the	provisions	in	the	Indonesian	
Bill	of	Penal	Code	are	confirmed.	In	addition,	interviews	have	also	been	conducted	to	establish	
the	direction	of	alternatives	to	imprisonment	in	the	Indonesian	Bill	of	Penal	Code.	The	interviews	
and	focus	group	discussions	related	to	this	study	are	conducted	in	Jakarta.	

Literary	research	on	the	other	hand	has	been	conducted	for	comparison	between	the	concept	
and	 administration	 practice	 of	 alternatives	 to	 imprisonment	 in	 various	 countries	 and	 in	
Indonesia.	Sources	used	in	this	research	include	books,	journal	articles,	and	articles	on	the	issues	
of	imprisonment	and	alternative	imprisonment.	In	addition,	this	research	will	examine	national-
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level	 criminal	 legislation	 and	 criminal	 justice	 instruments	 in	 various	 countries	 related	 to	
alternatives	to	imprisonment.	

With	regards	to	one	of	the	data	sources	employed	in	this	research,	namely	juvenile	adjudications,	
a	caveat	in	this	research	is	the	adjudications	indexed	are	juvenile	adjudications	given	within	the	
period	 of	 2016	 until	 2018	 in	 all	 district	 courts	 within	 the	 Special	 Capital	 Region	 of	 Jakarta.	
Adjudications	 included	 in	 this	 indexing	are	adjudications	of	which	documentation	 is	available.	
The	 total	 adjudications	 obtained	 and	 included	 in	 the	 indexing	 to	 be	 then	 processed	 in	 this	
research	 are	 260	 adjudications	 with	 310	 minors	 involved	 in	 criminal	 cases	 (anak	 yang	
berhadapan	dengan	hukum).	Of	these	260	adjudications	48	adjudications	are	from	the	District	
Court	 of	 Central	 Jakarta,	 52	 adjudications	 are	 from	 the	 District	 Court	 of	 North	 Jakarta,	 69	
adjudications	are	from	the	District	Court	of	South	Jakarta,	52	adjudications	are	from	the	District	
Court	of	West	Jakarta,	and	39	adjudications	are	from	the	District	Court	of	East	Jakarta.	The	data	
processed	from	these	adjudications	include	(i)	juvenile	detention	and	placement	statuses;	(ii)	the	
types	of	crimes	charged	against	minors;	(iii)	the	types	of	alternatives	to	imprisonment	given	to	
minors;	and	(iv)	the	placement	of	minors	given	alternatives	to	imprisonment.	

F.	Research	Structure	

This	study	is	divided	into	the	following	five	chapters:	

Chapter	I:	“Introduction”,	discussing	the	research	background,	key	research	questions,	research	
objectives,	and	research	method.	

Chapter	II:	“The	Concept	of	Alternatives	to	Imprisonment	in	Law”,	describing	the	concept	and	
definition	of	alternatives	to	imprisonment,	the	urgency	for	alternatives	to	imprisonment	as	well	
as	the	administration	practices	of	alternatives	to	imprisonment	in	various	countries.	

Chapter	 III:	 “Provisions	and	 Implementation	of	Alternatives	 to	 Imprisonment	 in	 Indonesia”,	
discussing	the	legal	framework	for	alternatives	to	imprisonment	currently	in	place	in	Indonesia	
and	 the	 implementation	of	 the	 administration	of	 such	alternatives	 to	 imprisonment,	 and	 the	
formulation	of	provisions	on	alternatives	to	imprisonment	in	the	Indonesian	Bill	of	Penal	Code.	

Chapter	IV:	“Modality,	Hindering	Factors,	and	Projection	of	the	Implementation	of	Alternatives	
to	 Imprisonment	 in	 Indonesia”,	 describing	 the	 provisions	 of	 various	 alternatives	 to	
imprisonment	 currently	 in	 place	 in	 Indonesia,	 the	 hindering	 factors	 in	 the	 administration	 of	
alternatives	 to	 imprisonment	 in	 Indonesia	 and	 the	 projection	 of	 the	 implementation	 of	 such	
alternatives	to	imprisonment.	

Chapter	 V:	 “Conclusion	 and	 Recommendations”,	 containing	 recommendations	 for	 the	
improvement	of	provisions	for	relevant	parties.	
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CHAPTER	II	

THE	CONCEPT	OF	ALTERNATIVES	TO	IMPRISONMENT	IN	CRIMINAL	LAW	

A.	The	Concept	of	Alternatives	to	Imprisonment	

a.	Criminal	Sentence	and	the	Objectives	of	Criminal	Sentence	

Criminal	sentence	is	one	of	the	forms	of	punishment	given	by	government	authorities	and	is	the	
most	common	response	to	crimes	and	misconducts	occurring	among	the	public.33	A	state	can	
impose	criminal	penalties	to	its	citizens	that	have	committed	an	action	prohibited	by	laws	and	
regulations.	Criminal	penalties	are	only	directed	for	individuals	who	are	psychologically	sane	and	
are	capable	of	responsibility.	Individuals	incapable	of	responsibility	are	deemed	innocent	that	on	
individuals	in	this	category	criminal	sentence	cannot	be	inflicted	but	measures	can	be	imposed.34	

The	 concept	 of	 criminal	 sentence	 has	 been	 defined	 by	 a	 number	 of	 experts.	 Simons	 defines	
criminal	sentence	as	infliction	provided	in	criminal	justice	in	relation	with	the	violation	of	norms	
under	judicial	adjudication	imposed	on	guilty	individuals.35	Whereas	Hamzah	claims	that	criminal	
sentence	is	affliction	imposed	due	to	an	individual	having	committed	a	violation	of	the	law,	but	
criminal	sentence	is	not	the	final	destination,	but	the	nearest	one.36	Further,	Terance	asserts	that	
the	imposition	of	criminal	sentence	is	expected	to	be	expedient	in	preserving	values	and	beliefs,	
rendering	 people	 powerless	 and	 deterring	 those	 intending	 to	 commit	 crime,	 and	 is	 often	
intended	to	balance	the	relation	of	power	within	a	social	order	and	to	eliminate	threats	against	
the	existing	social	order.37	

Remmelink	asserts	that	criminal	sanction	has	no	purpose	of	its	own	to	be	sought	after	and	found,	
but	has	to	be	seen	as	being	correlated	and	linked	with	legal	norms.	Criminal	sanction	is	intended	
to	protect	legal	norms,	such	that	so	long	as	no	legal	norm	is	violated,	criminal	sanction	only	serves	
preventive	function,	but	when	a	violation	takes	place,	the	effect	of	criminal	sanction	changes	and	
is	concurrently	repressive.38	A	similar	view	 is	also	expressed	by	Lamintang,	which	asserts	that	
criminal	sentence	is	in	actuality	a	mere	infliction	or	instrument.	Criminal	penalty	is	not	an	end	
and	can	never	have	an	end.39	

																																																													
33	 Terance	Miethe	 and	Hong	 Lu,	Punishment:	 A	 Comparative	Historical	 Perspective,	 Cambridge	University	 Press,	
Cambridge,	2005,	p.	1.	
34	Muladi	and	Barda	Nawawi	Arief,	Bunga	Rampai	Hukum	Pidana,	Citra	Aditya	Bakti,	Bandung,	1992,	p.	5.	
35	Eddy,	O.S.	Hiariej,	op.	cit.,	p.	30.	
36	Andi	Hamzah,	Asas-Asas	Hukum	Pidana,	Rineka	Cipta,	Jakarta,	2008,	p.	27.	
37	Terance	Miethe	and	Hong	Lu,	op.	cit.,	p.	1.	
38	J.	Remmelink,	Pengantar	Hukum	Pidana	Material	1,Maharsa	Publishing,	Yogyakarta,	2014,	p.	7.	
39	Lamintang,	Kitab	Pelajaran	Hukum	Pidana,	Pionir	Jaya,	Bandung,	1992,	p.	36.	
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The	definitions	of	crime	and	sentencing	are	formed	under	a	number	of	accounts	which	constitute	
the	legitimacy	foundations	for	sentencing.40	Hamzah	classifies	the	theories	on	the	objectives	of	
criminal	 sentence	 generally	 into	 reformation/rehabilitation,	 restraint,	 retribution,	 and	
deterrence.41	

The	reformation/rehabilitation	account,	as	explained	by	Terrance,	has	as	its	main	principle	that	
punishment	is	imposed	to	reform	and	rehabilitate.	Its	main	purpose	is	to	restore	the	wrongdoer	
into	 a	 constructive	 social	 environment	 by	 means	 of	 a	 combination	 of	 care,	 education,	 and	
training.	Rehabilitation	focuses	on	specific	behaviors	of	the	wrongdoer	that	the	approach	taken	
is	individualization.	This	approach	is	in	line	with	indeterminate	sentencing	structure,	which	allows	
significant	discretionary	authority	for	the	judge	to	determine	the	criminal	sentence	in	accordance	
with	the	offender’s	conditions.42	

The	 restraint	 account	 is	 aimed	 at	 reducing	 one’s	 physical	 capacity	 in	 committing	 crime	 or	
committing	other	actions	that	pose	dangers.	Punishment	is	inflicted	with	a	focus	on	removing	
the	opportunities	to	commit	crime	by	limiting	freedom	of	action,	which	is	achieved	not	only	with	
imprisonment	but	can	also	be	achieved	with	other	techniques	and	instruments.43	

The	retribution	account,	as	the	oldest	and	most	common	account	justifying	criminal	sentence,	is	
of	the	view	that	one	is	to	be	punished	fitting	his/her	crime.	This	account	recognizes	the	lex	talionis	
principle	under	the	jargon	of	“an	eye	for	an	eye”,	mandating	that	the	punishment	inflicted	is	to	
be	equal	to	the	crime	committed.	By	the	19th	century,	a	number	of	Western	European	countries	
had	adopted	the	classical	retribution	concept	“let	the	punishment	fit	the	crime”	as	the	primary	
foundation	on	which	to	impose	criminal	sentence.44	This	account	has	been	criticized	as	being	too	
rigid	if	punishment	is	inflicted	solely	on	the	nature	of	the	deed,	especially	within	a	social	order	in	
which	degrees	of	wrong	deeds	are	recognized.	Furthermore,	this	account	is	also	considered	to	
have	a	shortcoming	in	that	there	are	sentences	which	target	perpetrators	of	victimless	crimes.	
Under	the	assumption	that	the	punishment	is	to	be	proportionate	to	the	crime	committed,	this	
account	cannot	be	defended	in	a	pluralistic	society	before	the	various	debate	or	differing	views	
within	that	society	on	how	severe	a	crime	is.45	

The	deterrence	account	uses	as	basis	the	rational	conception	of	man	which	basically	wants	to	
maximize	pleasure	and	to	avoid	pain.	There	are	 four	primary	 types	of	deterrence,	namely:	 (i)	

																																																													
40	Jaan	Sontak,	Theories	of	Punishment	and	Reform	of	Criminal	Law	(Reforms	as	a	Change	of	Mentality)	in	Juridica	
International,	V-	2000,	University	of	Tartu,	Estonia.	
41	Andi	Hamzah,	op.	cit.,	p.	27.	
42	Terance,	op.	cit.,	pp.	22-23.	
43Ibid.,	p.	18.	
44Ibid.,	p.	16.	
45Ibid.,	p.	17.	
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specific	deterrence	as	 commonly	measured	 in	 terms	of	 the	amount	of	 recidivism;	 (ii)	 general	
deterrence	which	 looks	at	whether	 the	criminal	penalties	 inflicted	 to	 specific	offenders	 instill	
deterrence	 in	others	 that	 they	refrain	 from	committing	crime;	 (iii)	marginal	deterrence	which	
focuses	on	the	effectiveness	of	a	number	of	criminal	sentence	types;	and	(iv)	partial	deterrence	
which	refers	to	specific	situations	in	which	criminal	sentence	yields	particular	deterrent	effects.46	

The	 various	 accounts	 above	 are	 structured	 within	 the	 fundamental	 accounts,	 namely	 the	
absolutist	account,	the	relativist	account,	and	the	mixed	account,	which	explains	 in	their	own	
ways	the	legal-philosophical	and	the	legal-theoretical	backgrounds	of	the	essence	and	objective	
of	criminal	 sentencing.	 In	 the	absolutist	account,	 sentencing	 is	a	 form	of	 retribution,	 inflicted	
solely	because	the	individual	has	committed	crime,47	and	punishment	for	a	wrong	deed	is	just	as	
it	will	restore	the	moral	balance	upset	by	such	crime.48	In	contrast	with	the	absolutist	account,	
under	the	relativist	account,	sentencing	is	used	to	enforce	public	order	and	to	prevent	crimes,49	
because	sentencing	is	not	due	to	one	having	committed	crime	but	so	that	other	people	refrain	
from	doing	so.50	Now	under	the	mixed	account,	the	objective	of	punishment	in	addition	to	inflict	
deterrence	is	also	to	protect	and	educate	the	public	and	the	convict.51	Hiariej	mentions	another	
account	 which	 cannot	 be	 classified	 into	 those	 three	 fundamental	 accounts,	 namely	 the	
contemporary	 account,	 which	 combines	 all	 views	 in	 the	 three	 fundamental	 accounts	 on	 the	
objective	of	sentencing.	Lafave,	one	proponent	of	 the	contemporary	account,	claims	 that	 the	
objective	of	criminal	punishment	is	to	restore	justice,	also	known	as	restorative	justice.52	

These	accounts	explain	the	purpose	of	the	state	in	‘intervening’	crimes	through	criminal	justice.	
Specific	theoretical	foundations	are	recognized	as	the	basis	for	a	state	to	determine	the	policy	
and	the	practice	of	criminal	punishments	to	be	administered,	including	the	type	of	sentences	to	
be	imposed	on	criminal	offenders.53	

The	 debate	 on	 the	 objective	 of	 criminal	 sentencing	 continues	 to	 develop	 to	 arrive	 on	 a	
justification	 of	 criminal	 sentence.	 This	 debate,	which	 recently	 ceased	 to	 be	 a	 debate	 on	 the	
justification	of	the	objective	of	sentencing	an	individual,	has	shifted	to	be	a	debate	on	the	basis	
of	the	legitimacy	of	the	criminal	justice	itself.	

																																																													
46Ibid.,	pp.	20-21.	
47	Eddy	O.S.	Hiariej,	op.	cit.,	p.	31.	
48	Muladi,	op.	cit.,	p.	50.	
49	Eddy	O.S.	Hiariej,	op.	cit.,	p.	33.	
50	Muladi,	op.	cit.,	p.	51.	
51	Muladi,	op.	cit.,	p.	19.	
52	Eddy,	O.S.	Hiariej,	op.	cit.,	p.	36.	
53	Jaan	Sontak,	op.	cit.	
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In	Indonesia,	the	debate	on	the	objective	of	sentencing	is	also	an	issue	that	receives	continual	
attention.	This	has	to	do	with	the	difference	of	views	among	law	enforcement	and	legislators	on	
criminal	 sentencing	objectives	 to	 attain.	On	 the	practical	 plane,	 such	 controversy	 among	 law	
enforcement	results	in	varying	decisions	on	the	type	and	amount	of	the	sentence	to	be	inflicted	
on	an	individual.54	

Through	the	Indonesian	Bill	of	Penal	Code,	the	problem	of	criminal	sentencing	objective	assumes	
an	important	position	and	the	Indonesian	Bill	of	Penal	Code	is	intended	to	define	the	objective	
of	criminal	sentencing	in	Indonesia.	Article	58	of	the	28	May	2018	version	of	the	(draft)	text	of	
the	 Indonesian	Bill	of	Penal	Code	asserts	 that	 the	objectives	of	criminal	 sentencing	are	 (a)	 to	
prevent	the	commission	of	crimes	by	means	of	enforcing	legal	norms	for	the	sake	of	protecting	
the	public;	(b)	to	correct	the	convicts	by	running	educational	and	mentoring	programs	that	they	
become	good	and	useful	individuals;	(c)	to	resolve	conflicts	caused	by	crime,	to	restore	harmony,	
and	to	effectuate	a	sense	of	safety	and	peace	among	the	public;	and	(d)	to	develop	remorse	and	
to	release	guilt	from	the	convict.	Furthermore,	the	Indonesian	Bill	of	Penal	Code	also	affirms	that	
sentencing	is	not	intended	to	inflict	pain	on	people	and	to	belittle	the	human	dignity.55	

b.	Criminal	Sentence	and	Measures	

Criminal	sentence	means	measures	or	actions	imposed	by	the	state,	in	this	case	the	court,	as	a	
response	to	the	commission	of	a	crime.56	Sentence	intentionally	imposed	to	the	convict	intends	
to	inflict	unpleasant	experience	on	the	convict	and	to	motivate	him/her	to	act	in	a	better	fashion	
in	the	same	circumstances	in	the	future.57	Criminal	sentence	can	also	be	imposed	as	retribution,	
to	help	the	victim	face	the	suffering	arising	out	of	the	crime.	However,	for	this	criminal	sentence	
to	be	administered	effectively,	the	severity	of	the	sentence	has	to	be	imposed	in	a	proportionate	
manner	considering	the	severity	of	the	crime	committed.	A	sentence	too	light	or	too	heavy	will	
tend	to	be	inefficient	in	motivating	people	not	to	repeat	the	crime	in	the	future.58	

Criminal	 sanction	 is	 not	 the	 only	 response	 available	 to	 the	 conviction	 for	 a	 crime.	 Criminal	
sanction	aims	at	preserving	peace	or	safety,	and	better	control	over	the	public.	In	the	context	of	
this	 aim,	 criminal	 justice	 serves	 the	 function	 of	 general	 and	 specific	 preventions,	 conflict	
resolution,	and	enforcement	of	norms.59	In	criminal	justice,	including	juvenile	criminal	justice,	in	
addition	to	imposing	criminal	sanctions	judges	can	also	order	offenders	to	commit	certain	actions	

																																																													
54	Interview	I1	
55	See	Article	58	paragraph	(2)	of	text	of	the	Indonesian	Bill	of	Penal	Code	per	28	May	2018.	
56	See	the	definition	of	straf	in	Encyclo.nl.	
57	c.	De	Ruiter,	Forensisch	gedragsonderzoek	in	strafzaken	in	Jural	Justitiële	Verkenningen	Volume	30,	pp.	50-61.	
58	Bas	Wilde	en	Mathieu	J.	Kronenberg,	Grondtrekken	van	het	Nederlands	strafrecht,	Kluer,	2013,	p.	55.	
59	J.	Remmelink,	Pengantar	Hukum	Pidana	Material	3:	Hukum	Penitensier,	Maharsa	Publishing,	Yogyakarta,	2017,	p.	
4.	
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(maatregel).	Such	judgment	to	commit	an	action	in	principle	is	a	tangible	action	or	a	treatment	
imposed	by	 the	 judge	 through	 conviction,	 together	with	 criminal	 sentence	or	 as	 a	 substitute	
therefor.60	 Such	 judgment	 to	 commit	 takes	 a	 greater	 role	 in	 serving	 the	 specific	 prevention	
function.	

Historically,	the	sanction	to	commit	an	action	arose	out	of	a	new	school	of	thought	in	criminology	
in	the	second	half	of	the	19th	century.	At	the	time,	in	the	attempt	to	find	the	root	cause	of	crime,	
a	recognition	emerges	that	various	misconducts	need	different	sanction	reactions,	instead	of	the	
infliction	of	pain	through	prison	sentence.	Certain	actions	can	be	committed,	such	as	leadership	
and	responsibility	training,	education,	care,	and	if	need	be	measures	to	overcome	or	to	eliminate	
the	root	cause	of	crime.	Such	efforts	are	taken	 in	order	to	achieve	a	final	end	that	cannot	be	
attained	through	the	imposition	of	ordinary	sanction,	namely	the	prevention	of	the	repetition	of	
crime	and	observation	of	legal	norms.61	

Provisions	which	enable	criminal	sanction	and	measures	are	commonly	framed	as	a	double	track	
system,	which	was	 first	 introduced	 by	 Carl	 Stoos	 in	 1893	 in	 the	 Swiss	 Criminal	 Code.	 In	 this	
system,	 two	consequences	are	 recognized	which	can	be	 inflicted	on	 the	offender,	namely:	 (i)	
criminal	sanction	which	is	the	manifestation	of	security	measures;	and	(ii)	protective	measures.	
This	double	track	system	is	a	compromise	in	the	discourse	on	the	objective	of	sentencing.62	

Indonesia	has	also	“adopted”	the	double	track	system,	as	provided	in	the	Indonesian	Penal	Code,	
the	Narcotics	Law,	the	JCJS	Law	and	several	other	criminal	laws	and	regulations.	For	example,	the	
Indonesian	Penal	Code	provides	 for	various	 forms	of	punishment	other	than	prison	sentence,	
such	as	probation	or	fine.	The	JCJS	Law	also	provides	for	the	possibility	of	sanction	in	the	form	of	
measures	against	minors	under	14	years	of	age.	Various	other	laws	and	regulations	also	provide	
for	 the	 possibility	 of	 measures	 against	 offenders,	 such	 as	 minors	 can	 be	 returned	 to	 the	
parents/guardians,	given	to	the	custody	of	another	person,	care	in	a	psychiatric	hospital,	care	in	
certain	institutions,	requirement	to	attend	formal	education	and/or	training,	or	other	measures	
intended	to	remedy	the	effects	of	crime.	

c.	Concept	of	Alternatives	to	Imprisonment	

Alternatives	to	imprisonment,	also	known	in	various	terms	such	as	non-prison	sentences,	non-
custodial	measures,	non-custodial	penalties,	prison	alternatives,	or	alternative	sanctions,	 is	an	
important	development	 in	the	policy	of	criminal	penalty	 in	the	 last	decade.	These	terms	have	
long	been	used	interchangeably	to	reflect	the	same	character	in	the	ranks	of	punishment	types	

																																																													
60Ibid.	
61Ibid.,	p.	5.	
62	H.	C.	Fragoso,	1968,	The	Dual	Track	System	of	Sanction	 in	Continental	Criminal	Law	 in	 International	 Journal	of	
Offender	Therapy,	volume	12	issue	1	January,	p.	39.	



15	
	

executed	outside	the	prison.63	The	concepts	and	forms	of	 these	alternatives	to	 imprisonment	
have	also	been	commonly	accepted	and	provided	in	criminal	justice	systems	in	various	countries.	

Alternatives	 to	 imprisonment	 refer	 to	 responses	 or	measures	 designed	 to	 reduce	 the	 use	 of	
prison	in	several	stages	within	the	criminal	 justice	system.64	The	United	States	Department	of	
Justice	(1990)	defines	an	alternative	to	imprisonment	as	“a	punishment	option	that	is	considered	
on	a	continuum	to	fall	between	traditional	probation	supervision	and	traditional	incarceration”.65	

In	line	with	the	definition	above,	the	United	Nations	Standard	Minimum	Rules	for	Non-Custodial	
Measures	also	known	as	 the	Tokyo	Rules	uses	 the	 term	“non-custodial	measures”.	 This	 term	
refers	 to	 decisions	 taken	 by	 competent	 authorities	 in	 the	 stages	 of	 criminal	 justice	 system	
requiring	a	person	suspected	of	or	adjudicated	as	having	committed	a	crime	to	perform	certain	
obligations	which	do	not	involve	imprisonment.	This	concept	of	alternatives	to	imprisonment	has	
been	expanded	to	provide	options	that	allow	for	the	duplication	of	traditional	guarantees	for	
some	convicts	serving	prison	sentences.66	

The	emergence	of	the	concept	of	alternatives	to	imprisonment	has	been	influenced	by	the	shift	
of	perceptions	of	experts	on	crime	and	the	punishment	therefor.	The	philosophical	justification	
for	imprisonment,	along	with	the	emergence	of	the	concepts	of	“deterrence”	and	“retribution”	
in	discussions	of	“reformation”	or	“rehabilitation”	serves	as	the	primary	source	for	inspiration	for	
the	emergence	of	alternatives	to	 imprisonment.	Another	essential	 influence	 in	alternatives	to	
imprisonment	is	the	rise	of	doubt	on	the	ability	of	prison	to	rehabilitate	the	inmate.67	

Prior	 to	 the	 emergence	 of	 the	 concept	 of	 alternatives	 to	 imprisonment,	 proponents	 of	 the	
classical	school	were	of	the	opinion	that	imprisonment	is	the	most	correct	method	to	punish	an	
individual.68	A	number	of	experts	disagree	with	said	approach	and	argue	that	imprisonment	has	
negative	 characters	 and	 consequences,	 necessitating	 a	 new	 concept	 to	 evade	 such	 negative	
effects,	namely	alternatives	to	imprisonment.	The	concept	of	alternatives	to	imprisonment	does	
not	inhibit	the	reintegration	of	the	inmate	into	the	public	but	facilitates	it	instead.	In	contrast,	

																																																													
63	Oznur	Sevdiren,	Alternatives	to	Imprisonment	in	England	and	Wales,	Germany	and	Turkey,	Springer,	London,	2011,	
p.	14.	
64	Faye	S.	Taxman	and	Alex	Breno,	2017,	Alternatives	to	Incarceration	in	Oxford	Research	Encyclopedia	of	Criminology	
and	Criminal	Justice,	p.	1.	
65	Josine	Junger-Tas,	Alternatives	to	Prison	Sentences:	Experiences	and	Developments,	Kugler,	New	York,	1994,	p.	1.	
66	Legislative	Program	Review	&	Investigations	Committee	Connecticut,	Pre-Trial	Diversion	&	Alternative	Sanction,	
https://www.cga.ct.gov/2004/pridata/Studies/Alternative_Sanctions_Briefing.htm,	2014.	
67	Oznur	Sevdiren,	op.	cit.,	p.	43.	
68Ibid.,	pp.	17-18.	
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imprisonment	makes	the	efforts	more	difficult	to	integrate	the	inmate	into	the	society	upon	their	
release.69	

Alternatives	to	imprisonment	are	deemed	fitting	for	offenders	with	certain	characteristics.	Such	
characteristics	of	the	offender	can	be	utilized	to	assess	the	appropriate	sentence	for	them	by	
evaluating	 their	 conditions.	 Such	 characteristics	 include	 whether	 the	 offender	 is	 a	 recidivist,	
whether	the	offender	will	considerably	likely	to	repeat	the	crime,	the	history	of	his/her	previous	
behavior,	whether	the	offender	regrets	his/her	action,	and	their	status	in	the	community.	

Alternatives	to	imprisonment	are	criminal	sanctions	of	two	characters:	(i)	prevention	in	order	to	
protect	the	public	from	crime;	and	(ii)	repression,	meaning	punishment	against	the	criminal.	The	
main	purpose	is	to	fight	crime	without	imposing	prison	sentence	or	inflicting	punishment	without	
isolation	measures.70	At	 the	more	operational	plane,	alternatives	 to	 imprisonment	 in	criminal	
justice	allow	“flexibility	consistent	with	the	nature	and	gravity	of	the	offence,	with	the	personality	
and	background	of	the	offender	and	with	the	protection	of	society	and	to	avoid	unnecessary	use	
of	 imprisonment”.71	 Such	 alternatives	 to	 imprisonment	 should	 be	 available	 before	 the	
proceedings	until	after	conviction.	

Various	countries	have	provided	for	and	have	been	implementing	alternatives	to	imprisonment.	
France	is	the	first	country	which	includes	a	form	of	alternatives	to	imprisonment	in	the	form	of	
probation	in	a	draft	law	in	1884,	which	then	was	promulgated	in	1891.	This	draft	law	emphasized	
the	importance	of	evading	the	effects	of	short-term	imprisonment	for	the	first	convict,	for	the	
offender	who	based	on	his/her	moral	character	was	still	deemed	to	deserve	to	be	among	the	
public,	and	for	whose	freedom	among	the	public	no	concern	was	raised.	Belgium	in	1888	adopted	
a	similar	policy,	with	a	stricter	condition,	namely	that	alternatives	to	imprisonment	could	only	be	
inflicted	 on	 first	 offenders	 and	 in	 the	 event	 that	 the	 judge	 sentenced	 them	 to	 less	 than	 six	
months.72	

The	 emergence	 of	 probation	 with	 its	 introduction	 in	 France	 then	 developed	 in	 various	
international	forums.73	A	number	of	European	countries	started	to	adopt	probationary	sentence	
provisions	 (conditional	 execution	 of	 punishment)	 with	 a	 variety	 of	 modifications,	 including	
Luxembourg	 (1892),	 Portugal	 (1893),	 Norway	 (1894),	 Italy	 (1904),	 Bulgaria	 (1904),	 Denmark	

																																																													
69	Ugljesa	Zvekic,	 International	Trends	in	Non-Custodial	Sanctions	 in	Promoting	Probation	Internationally,	UNICRI,	
London,	p.	32.	
70	 Adrian	 Leka,	 Comparative	 Overview	 of	 Alternative	 Measures	 in	 Different	 Places	 in	 Academic	 Journal	 of	
Interdisciplinary	Studies,	MCSER	Publishing,	Rome,	p.	220.	
71	Article	2.3	of	the	Tokyo	Rules.	
72	Oznur	Sevdiren,	op.	cit.,	p.	24.	
73	Among	others	 in	1885	 in	the	Third	 International	Penitentiary	Congress	and	 in	1890	the	Fourth	Congress	 in	St.	
Petersburg.	



17	
	

(1905),	Sweden	(1906),	Spain	 (1908),	Hungary	 (1908),	Greece	 (1911),	 the	Netherlands	 (1915),	
and	Finland	(1918).74	

The	use	of	alternatives	to	imprisonment	subsequently	received	its	practical	justification.	In	the	
1970s,	 the	 United	 States	 and	 the	 United	 Kingdom,	 two	 countries	 undergoing	 severe	
overcrowding	 problems,	 adopted	 the	 concept	 of	 alternatives	 to	 imprisonment.75	 These	 two	
countries	 then	developed	various	 types	of	alternatives	 to	 imprisonment	with	 the	objective	of	
reducing	prison	use.	

d.	International	Standards	for	Alternatives	to	Imprisonment:	the	Tokyo	Rules	

The	Tokyo	Rules	are	an	international	legal	instrument	for	human	rights	setting	forth	the	minimum	
standards	to	be	satisfied	by	a	country	should	it	intend	to	impose	alternatives	to	imprisonment.	
The	 Tokyo	 Rules	 represent	 the	 essential	 measures	 to	 improve	 the	 effectiveness	 of	 the	
community’s	response	against	crime,	because	alternatives	to	imprisonment	play	a	significant	role	
in	criminal	justice	system	within	different	legal	cultures	and	systems.	Authors	of	the	Tokyo	Rules	
believed	that	there	were	gains	in	the	individualizing	sentencing	approach	or	sentencing	which	
pays	heed	to	the	needs	of	the	individual,	because	thus	far	said	approach	has	been	proven	to	be	
more	effective	in	allowing	convicts	to	remain	free	and	in	opening	up	the	opportunity	for	them	to	
lead	their	initial	daily	life:	to	remain	working,	studying,	or	socializing	with	their	family.76	

The	 Tokyo	 Rules	 emphasized	 the	 importance	 of	 alternatives	 to	 imprisonment	 as	 a	means	 or	
measure	in	treating	the	offender.77	The	Tokyo	Rules	aim	at	encouraging	the	possibility	of	the	use	
of	alternatives	to	imprisonment	to	the	farthest	extent	and	at	ensuring	fair	implementation	along	
with	observation	of	the	rights	of	the	offender.78	Tokyo	Rules	provisions	apply	for	all	individuals	
in	the	middle	of	prosecution,	trial	in	court	proceedings,	or	those	sentenced.	Although	the	non-
prison	type	of	sentences	is	often	called	“alternative”,	such	mentions	of	“alternative”	in	the	Tokyo	
Rules	 do	 not	 render	 imprisonment	 primary	 criminal	 punishment	 and	 the	 non-prison	 type	
secondary	or	less	important.79	

Advocacy	for	alternatives	to	imprisonment	is	a	critical	step.	This	is	the	case	based	on:	

																																																													
74	Oznur	Sevdiren,	op.	cit.,	p.	25.	
75	Josine	Junger-Tas,	op.	cit.,	p.	1.	
76	 Office	 of	 the	 High	 Commissioner	 for	 Human	 Rights	 dan	 International	 Bar	 Association,	 Human	 Rights	 in	 the	
Administration	of	Justice:	A	Manual	on	Human	Rights	for	Judges,	Prosecutors,	and	Lawyers,	UN	Publications,	New	
York,	2003,	p.	373.	
77	US	Department	of	Justice	and	National	Institute	of	Justice,	Commentary	on	the	United	Nations	Standard	Minimum	
Rules	for	Non-Custodial	Measures,	UN,	New	York,	1993,	p.	2.	
78Ibid.,	p.	5.	
79Ibid.,	p.	2.	
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First,	alternatives	to	imprisonment	are	highly	valuable	for	convicts	and	the	community.	This	form	
of	punishment	may	inflict	adversity	on	convicts,	but	the	implementation	of	only	prison	sentence	
model	 can	 be	 deemed	 as	 inappropriate,	 especially	 for	 crimes	 with	 perpetrators	 of	 special	
characteristics.	Such	characteristics	include	low	severity	of	the	crime,	petty	criminals	with	low	
probability	of	repeating	their	offences	or	of	becoming	recidivists,	or	offenders	requiring	medical,	
psychiatric,	and	social	aids.	

Second,	alternatives	 to	 imprisonment	can	potentially	 reduce	 the	burden	on	 the	state	budget.	
Crime	 and	 the	 consequences	 create	 large	 financial	 burden	 for	 the	 state	 because	 the	
administration	 of	 criminal	 proceedings	 and	 prison	 sentences	 require	 a	 lot	 of	 funds.	 The	
implementation	 of	 several	 forms	 of	 alternatives	 to	 imprisonment	 needs	 smaller	 budgets,	 in	
addition	to	the	possible	indirect	financial	gains	as	an	effect	of	the	reduction	in	the	social	costs	for	
imprisonment	and	reduction	in	crimes.	

Alternatives	to	imprisonment	do	not	incapacitate	offenders	as	much	as	imprisonment	does,	but	
offenders	 are	 to	 satisfy	 certain	 conditions,	 requirements,	 and	 limitations.	 Alternatives	 to	
imprisonment	have	more	flexible	characteristics	than	 imprisonment,	when	several	 factors	are	
considered	such	as	the	nature	of	the	crime,	the	character	of	the	offender,	the	need	to	protect	
the	 public	 and	 the	 reduction	 of	 prison	 use.	 These	 characteristics	 produce	 the	main	 benefits,	
namely	the	flexibility	and	capacity	for	individualization	according	to	the	needs	of	each	convict.	

Avoiding	prison	 sentence	 increases	 the	 chance	 for	 good	 reintegration	of	 the	 convict	 into	 the	
society	 and	 the	 better	 internalization	 of	 social	 values.	 In	 contrast,	 imprisonment	 severs	 the	
connection	 of	 the	 convict	 with	 and	 hinders	 his/her	 reintegration	 to	 the	 society.	 The	 unique	
characteristic	of	alternatives	to	imprisonment	is	that	they	allow	the	state	to	exercise	its	power	in	
response	to	crime	but	also	allow	the	perpetrator	to	evolve	or	to	change	in	natural	or	ordinary	
conditions.	 This	 provides	 the	 convict	 with	 the	 opportunities	 to	 develop	 his/her	 sense	 of	
responsibility,	to	reduce	the	chance	of	committing	other	crimes,	and	helps	the	convict	become	a	
better	citizen	that	contributes	more	to	the	community.	

Alternatives	to	imprisonment	are	also	more	beneficial	in	that	it	facilitates	the	involvement	of	the	
community	in	the	personal	transformation	of	the	perpetrator	than	is	imprisonment.	The	convict	
serving	an	alternative	to	imprisonment	is	not	incarcerated	in	a	separate	or	remote	place	but	still	
has	 to	 live	 among	 the	 society.	 This	 is	 the	 core	 of	 alternatives	 to	 imprisonment,	 namely	
encouraging	public	participation.	Public	participation	in	the	administration	of	criminal	justice	will	
bring	 about	more	 extensive	 benefits,	 namely	 public	 understanding	 and	 acceptance,	 and	 the	
positive	results	of	alternatives	to	imprisonment	render	this	sentence	more	credible.	In	addition,	
the	 success	 of	 an	 alternative	 to	 imprisonment	 in	 reintegrating	 the	 offender	 with	 public	
participation	 can	 contribute	 to	 his/her	 rehabilitation	 process	 and	 reduce	 the	 risk	 of	
stigmatization.	
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The	 flexibility	 and	 breadth	 of	 the	 scope	 of	 alternatives	 to	 imprisonment	 can	 also	 create	
discrimination	 and	 inconsistency	 in	 judgments	 owing	 to	 the	 discretionary	 element	 in	 the	
authority’s	decision-making,	that	treatment	uniformity	in	the	administration	of	alternatives	to	
imprisonment	needs	to	be	satisfied	at	all	times.80	The	Tokyo	Rules	asserts	that	rules	are	to	be	
implemented	without	 discrimination	 on	 the	 bases	 of	 race,	 ethnicity,	 age,	 sexual	 orientation,	
language,	religion,	political	affiliation,	nationality,	wealth,	status	of	birth,	or	other	statuses.	 In	
addition,	to	the	farthest	extent	possible	the	determination	of	alternatives	to	imprisonment	types	
available	and	the	amount	thereof	must	be	made	carefully	in	order	to	promote	consistency	across	
judgments.	 Such	 consistency	 is	 necessary	 to	 ascertain	 balance	 and	 fairness,	 that	 particular	
methods	 must	 be	 established	 in	 order	 to	 ensure	 consistency	 along	 with	 flexibility	 and	
discretionary	 element	 in	 non-prison	 non-imprisonment	 sentencing.81	 The	 Tokyo	 Rules	 then	
recommend	countries	 to	develop	guidelines	 that	 can	ensure	or	 streamline	consistency	 in	 the	
imposition	of	alternatives	to	imprisonment.82	

Another	overarching	objective	of	the	Tokyo	Rules	in	presenting	alternatives	to	imprisonment	is	
the	 reduction	 of	 imprisonment	 as	 a	 step	 to	 be	 taken	 in	 the	 future.	 The	 Tokyo	 Rules	 also	
emphasize	that	the	use	of	alternatives	to	imprisonment	must	be	a	shift	towards	depenalization	
and	decriminalization.	

e.	Imprisonment	and	Its	Consequences:	Overcrowding	and	Non-attainment	of	the	Objectives	
of	Penalty	

An	approach	which	prioritizes	prison	sentencing	against	criminals	has	dominated	the	criminal	
justice	policies	for	more	than	30	years	and	is	still	the	cornerstone	in	the	conventional	criminal	
justice	 system.83	 This	 approach	 is	 based	 on	 the	 theory	 which	 views	 that	 the	more	 criminals	
imprisoned,	the	fewer	crimes	which	can	be	committed.	However,	this	imprisonment	approach	
proves	to	be	a	failure	in	reducing	repetition	of	crimes	and	instead	spawns	new	problems.	Initially	
intended	to	observe	justice	and	reduce	crime,	prison	sentences	instead	presents	evidence	o	the	
contrary.84	

One	problem	arising	out	of	the	imprisonment	approach	is	the	condition	of	overcrowding.	The	
number	of	people	in	prisons	rise	and	this	results	in	prisons	being	overcrowded,	prisons	becoming	
inadequate,	and	even	state	budget	swelling.85	This	phenomenon	occurs	 in	almost	all	over	the	

																																																													
80	Office	of	the	High	Commissioner	for	Human	Rights	and	International	Bar	Association,	op.	cit.,	p.	378.	
81	US	Department	of	Justice	and	National	Institute	of	Justice,	op.	cit.,	p.	10.	
82Ibid.,	p.	9.	
83	Ugljesa	Zvekic,	op.	cit.,	p.	19.	
84	D.	A.	Andrews	and	James	Bonta,	Rehabilitating	Criminal	Justice	Policy	and	Practice	 in	Psychology,	Public	Policy,	
and	Law,	Vol.	16	No.	1,	2010,	p.	39.	
85Ibid.,	p.	40.	
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world,	which	prison	population	in	the	past	15	years	is	estimated	to	rise	by	25	to	30	percent.	In	
Europe,	in	2012,	the	average	prison	population	is	125.6	inmates	per	100,000	people	and	by	2013	
had	risen	to	133.5	inmates	per	100,000	people.86	In	the	United	States,	from	1992	to	2007	the	
number	of	inmates	rose	from	505	per	100,000	people	to	around	756	per	100,000	people.	1	out	
of	100	adults	was	imprisoned	and	around	2.2	million	juveniles	were	arrested	in	2007.87	And	in	
Indonesia,	 in	 January	 2017,	 the	 number	 of	 inmates	 and	 convicts	 in	 correctional	 houses	 and	
correctional	 institutions	 reached	206,878	people	and	 rose	by	42,595	people,	which	 in	August	
2018,	stood	at	249,473	people.88	

In	addition	 to	overcrowding	and	 the	consequences	 thereof,	empirical	evidence	 indicates	 that	
prison	sentences	do	not	meet	the	objectives	of	criminal	penalty	as	intended.89	Arief	claims	that	
if	 the	 implementation	 of	 prison	 sentences	 is	 linked	with	 the	 attainment	 of	 the	 objectives	 of	
criminal	penalties,	prison	punishments	prove	not	to	be	very	effective	to	overcome	crime.	This	is	
especially	the	case	with	the	purpose	of	criminal	penalty	to	rehabilitate	the	perpetrator,	with	the	
evidence	of	 the	high	number	of	 recidivism.	And	 for	 the	purpose	of	 criminal	penalty	 that	one	
refrains	from	committing	crime,	the	correlation	is	difficult	to	establish.90	

A	number	of	experts91	agree	on	 the	 idea	 that	differentiation	has	 to	be	made	 in	 terms	of	 the	
offender	and	the	sentence.	Considering	the	current	conditions	of	prisons,	the	agreement	points	
to	 the	need	 to	 reduce	occasional	 (non-recidivist)	 inmates.	They	are	deemed	to	be	capable	of	
reformation	in	terms	of	behavior	through	corrections	and	are	therefore	“saved”,	under	the	belief	
that	 it	 has	 to	 be	 done	 by	 presenting	 forms	 of	 alternative	 punishments	which	 objectives	 are	
moving	them	away	from	the	prison.92	

Alternatives	 to	 imprisonment	 are	 an	 answer	 to	 the	 reduction	 of	 overcrowding	 and	 the	
consequences	thereof.	A	number	of	experts	are	of	the	opinion	that	the	issue	of	overcrowding	
																																																													
86	Correction	Database	System	(per	July	2018),	smslap.ditjenpas.go.id,	accessed	on	15	August	2018.	
87	D.	A.	Andrews	and	James	Bonta,	op.	cit.,	p.	39.	
88	Correction	Database	System	(per	July	2018),	smslap.ditjenpas.go.id,	accessed	on	15	August	2018.	
89	Sandeep	Gopalan	and	Mirko	Bagaric,	Progressive	Alternatives	to	Imprisonment	 in	an	Increasingly	Punitive	(and	
Self-Defeating)	Society	in	Seattle	University	Law	Review,	Vol.	40,	2016,	p.	60.	
90	 Barda	 Nawawi	 Arief,	 Kebijakan	 Legislatif	 dalam	 Penanggulangan	 Kejahatan	 dengan	 Pidana	 Penjara,	 Badan	
Penerbit	Universitas	Diponegoro,	Semarang,	1996,	p.	67.	
91	For	example	von	Liszt	is	of	the	view	that	the	purposes	of	sentencing	can	be	different	according	to	the	character	of	
the	offender:	for	the	occasional	offender	punishment	is	imposed	in	order	to	instill	deterrence	and	as	a	warning,	for	
the	repeat	offender	whose	crimes	are	tolerable	punishment	is	imposed	in	order	to	help	the	offender	in	the	process	
of	 returning	 to	 the	community/re-socialization,	whereas	 for	 the	 repeat	offender	whose	crimes	are	not	 tolerable	
punishment	 is	 intended	 to	 restrict	 such	offender	or	as	an	effort	 to	protect	 the	public	 from	such	offender	whilst	
preventing	the	offender	to	repeat	his/her	crimes.	Cesare	Lombroso	and	his	disciples	Ferri	and	Garofalo,	who	are	of	
the	view	that	crime	is	a	natural	phenomenon	and	criminals	are	a	different	group	of	people,	believe	that	sentencing	
has	the	objective	of	preempting	crime	and	emphasize	the	importance	of	scientific	examination	of	crimes.	See	Oznur	
Sevdiren,	Alternatives	to	Imprisonment	in	England	and	Wales,	Germany	and	Turkey,	pp.	18-20.	
92	Oznur	Sevdiren,	op.	cit.,	pp.	20-21.	
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can	be	solved	by	building	new	prisons	that	more	people	can	be	imprisoned	and	detained;	the	
fact	 indicates	 that	method	 cannot	 solve	 overcrowding.	 This	was	 seen	 in	Wales	 and	 England,	
which	in	1997-2010,	despite	the	26,000	newly-built	prisons,	overcrowding	in	the	two	provinces	
stood	at	60%.93	

That	prison	inmate	population	keeps	rising	and	that	this	causes	overcrowding	in	several	countries	
indicate	the	need	to	consider	the	urgency	of	substitution	of	imprisonment	punishment	with	other	
alternative	punishments.	Other	punishment	 forms	such	as	community	service,	probation,	etc.	
are	 very	 urgent	 because	 such	 alternatives	 to	 imprisonment	 can	 be	 the	 starting	 point	 for	
successful	 rehabilitation	 of	 the	 offender.94	 Therefore,	 the	 various	 forms	 of	 alternatives	 to	
imprisonment	need	to	be	introduced	to	the	criminal	justice	system.	This	is	to	allow	flexibility	with	
regards	 to	 the	 nature	 and	 tendency	 of	 a	 crime	 and	 the	 background	 and	 personality	 of	 the	
perpetrator	and	to	avoid	the	use	of	excessive	and	unnecessary	use	of	imprisonment.95	

However,	there	needs	to	be	a	balance	between	restraint	and	fairness	in	the	administration	of	
criminal	 penalties.	 The	 1987	 report	 of	 the	 Canadian	 Sentencing	 Commission	 mentions	 that,	
although	protection	of	the	citizens	was	the	primary	objective	of	criminal	penalty,	restraint	and	
fairness	 in	 the	administration	of	criminal	penalty	also	had	to	be	attended	to.	Restraint	 in	 the	
administration	 of	 criminal	 penalty	 is	 required	 because	 the	 essence	 of	 criminal	 penalty	 is	
punishing	and	the	nature	coercive,	but	because	freedom	and	humanity	are	highly-held	human	
rights	the	use	of	other	non-coercive,	less	formal	alternatives	that	adopt	positive	approach	needs	
to	be	prioritized	where	possible	and	executed	properly.96	A	number	of	European	countries	have	
defined	the	objectives	and	 intentions	of	alternatives	to	 imprisonment	as	prevention	of	crime,	
social	 rehabilitation,	 protection	 of	 the	 public,	 avoidance	 of	 imprisonment	 and	 the	 negative	
effects,	cost-saving,	and	flexibility	purposes	in	sentencing.97	

																																																													
93	 Criminal	 Justice	Alliance,	Crowded	Out:	 The	 Impact	of	 Prison	Overcrowding	on	Rehabilitation,	 Criminal	 Justice	
Alliance,	London,	2012,	p.	3.	
94	Giorgia	Stefani,	et	al.,	op.	cit.,	p.	6.	
95	Penal	Reform	International	and	Thailand	Institute	of	Justice,	Guidance	Document	on	the	United	Nations	Rules	on	
the	Treatment	of	Women	Prisoners	and	Non-Custodial	Measures	for	Women	Offenders	(The	Bangkok	Rules),	Penal	
Reform	International,	London,	2013,	p.	6.	
96	Josine	Junger-Tas,	op.	cit.,	p.	6.	
97	 FAMM,	Alternatives	 to	 Incarceration	 in	a	Nutshell,	https://famm.org/wp-content/uploads/FS-Alternatives-in-a-
Nutshell.pdf,	accessed	on	10	January	2019.	
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B.	Administration	and	Implementation	of	Alternatives	to	Imprisonment	in	Practice	in	Various	
Countries	

a.	The	Netherlands	

1)	Conditional	Sentences	

The	Netherlands	provides	for	conditional	sentences	in	Section	14a	to	Section	14l	of	the	Dutch	
Criminal	Code.	Forms	of	conditional	sentences	 include	suspended	prison	sentence,	probation,	
prison	sentences	under	certain	conditions.	Conditional	sentences	can	be	imposed	in	the	event	of	
prison	sentence	term	imposed	of	less	than	two	years,	non-default	detention,	and	the	imposition	
of	community	service	or	fine.	This	punishment	can	also	be	imposed	for	convicts	on	whom	are	
imposed	prison	sentences	with	terms	between	two	to	four	years,	by	an	order	that	a	part	of	the	
sentence	term	of	less	than	two	years	not	to	be	imposed.98	

In	probation,	the	court	orders	the	conditional	sentence	subject	to	be	placed	under	probation,	
which	lasts	for	a	period	determined	in	a	mutual	decision	with	the	order	that	the	sentence	not	be	
enforced	in	whole.	Probation	can	be	given	for	up	to	three	years,	but	in	certain	circumstances	may	
be	 given	 up	 to	 10	 years.	 Such	 certain	 circumstances	 are	 in	 the	 event	 that	 there	 are	 serious	
considerations	that	the	convict	will	again	commit	serious	crime	against	or	pose	physical	threat	
and	harm	against	the	physical	integrity	of	a	person.99	

The	subject	is	to	satisfy	a	number	of	general	and	specific	conditions.	The	general	condition	is	the	
non-commission	of	crime	throughout	the	probation.	For	probationees	ordered	not	to	serve	any	
part	 of	 the	 sentence	 term,	 another	 general	 condition	 is	 the	 provision	 of	 fingerprint	 for	
identification	completeness	and	the	submission	of	identification	documents,	and	abiding	by	all	
forms	of	supervision	throughout	the	probation	period.100	In	addition	to	said	general	conditions,	
the	court	can	apply	further	conditions,	namely:	

1) Full	or	partial	compensation	for	the	damage	or	loss	caused	by	the	crime	committed;	
2) Full	or	partial	remedy	for	the	damage	or	loss	caused	by	the	crime	committed;	
3) Payment	of	a	sum	of	money	in	the	amount	determined	by	the	court,	at	least	equal	to	the	

difference	of	the	fine	mandated	by	the	law	for	the	offence	and	the	fine	imposed;	
4) Payment	of	 a	 sum	of	money	 in	 the	 amount	determined	by	 the	 court,	 to	 the	Criminal	

Injuries	 Compensation	 Fund	 or	 the	 crime	 victim	 protection	 organization,	 at	most	 not	
exceeding	the	maximum	fine	provided	for	by	the	law;	

																																																													
98	Section	14a	of	the	Wetboek	van	Strafrecht	(the	Dutch	Criminal	Code).	
99	Section	14b	(1)	and	(2)	of	the	Wetboek	van	Strafrecht.	
100	Section	14c	(1)	of	the	Wetboek	van	Strafrecht.	
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5) Prohibition	from	contacting	certain	people	or	organizations	whether	directly	or	via	a	third	
party;	

6) Prohibition	to	be	in	designated	places	or	in	proximity	with	designated	places;	
7) Requirement	to	appear	at	a	specified	time,	in	a	specified	place	or	for	a	specified	period;	
8) Requirement	to	report	at	a	specified	time	and	to	a	specified	authority;	
9) Prohibition	from	taking	drugs	or	alcohol	and	requirement	to	satisfy	the	orders	of	blood	

and	urine	tests	to	assess	compliance	with	the	probation;	
10) Reference	of	the	convict	for	care	in	a	health	institution;	
11) Requirement	to	receive	care	from	an	expert	or	a	health	institution;	
12) Placement	in	a	supervised	dwelling	or	social	shelter;	
13) Participation	in	an	educational	program	(intervention)	on	behavior;	
14) Other	conditions	related	to	the	attitude	and	behavior	of	the	convict.	

The	public	prosecution	service	is	the	authority	competent	over	the	satisfaction	of	general	and	
also	specific	conditions.101	On	the	other	hand	the	court	can	appoint	a	supervising	authority	with	
the	aim	of	ensuring	 that	 specific	 conditions	are	met,	and	 to	assist	 the	 subject	 to	 satisfy	 such	
specific	conditions.102	The	court	can	also	reduce	or	increase	the	probation	by	one	term	upon	the	
request	of	the	public	prosecution	service	or	of	the	convict.	Throughout	the	probation	period	or	
when	 probation	 is	 being	 suspended,	 the	 court	 can	 add	 specific	 conditions,	 alter	 the	 form	 of	
execution,	annul,	specify	new	specific	conditions,	and	provide,	modify	or	cancel	the	appointment	
of	the	supervision	authority.103	In	addition,	the	court	can	order,	ex	officio	or	through	a	request	
from	 the	prosecutor’s	office,	 that	 the	application	of	 specific	 conditions	or	 supervision	on	 the	
judgment	be	immediately	performed,	if	there	is	any	sufficiently	serious	consideration	that	the	
convict	will	repeat	his/her	crime.104	

In	the	event	that	the	convict	is	deemed	to	have	violated	the	conditions	set,	the	public	prosecution	
service	can	order	the	convict	be	arrested	if	there	is	any	strong	ground	to	believe	that	the	convict	
is	not	compliant.105	Further,	the	convict	will	appear	before	the	examining	magistrate	who	will	
give	a	judgment	within	3	x	24	hours	as	of	the	arrest.	If	the	magistrate	grants	the	request	of	the	
public	 prosecution	 service,	 the	 magistrate	 is	 to	 order	 the	 enforcement	 of	 the	 intermediate	
sentence	of	detention	against	the	convict.	Conversely,	if	the	magistrate	rejects	it	the	examining	
magistrate	is	to	order	that	the	convict	be	released	from	detention.106	

																																																													
101	Section	14d	of	the	Wetboek	van	Strafrecht.	
102	Section	14d	of	the	Wetboek	van	Strafrecht.	
103	Section	14f	(2)	of	the	Wetboek	van	Strafrecht.	
104	Section	14e	of	the	Wetboek	van	Strafrecht.	
105	Section	14fa	(1)	of	the	Wetboek	van	Strafrecht.	
106	Section	14fa	(1)	of	the	Wetboek	van	Strafrecht.	
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2)	Community	Service	

Community	service	in	the	Netherlands	is	provided	in	Section	9	paragraph	(1)	letter	(a)	number	
(3),	 and	 Section	 22b	 to	 Section	 22k	 of	 the	 Dutch	 criminal	 code.	 The	 provisions	 on	 the	
implementation	 of	 community	 service	 were	 further	 set	 forth	 in	 Governmental	 Decree	
(Staatsblad)	Number	stb-2001-33	dated	15	January	2001.	The	provisions	regulate	among	others	
the	rights	and	obligations	of	the	convict,	the	implementing	agency	which	is	correctional	houses	
(for	adult	inmates)	and	juvenile	protection	agency	(for	juvenile	inmates),	and	the	procedure	for	
objection	by	the	inmate	in	the	event	that	the	implementation	of	community	service	contains	a	
violation	by	the	implementing	agency.	

In	principle,	community	service	cannot	be	imposed	on	perpetrators	of	gross	offences,	which	are	
offences	 punishable	 by	 six	 or	more	 years	 in	 prison	 and	 assaults	 of	 physical	 integrity,	 severe	
torture,	 child	 pornography,	 and	 sexual	 crimes	 against	 children.	 However,	 the	 order	 for	
community	 service	 can	 still	 be	 imposed	 against	 offenders	 of	 those	 crimes	 insofar	 as	
incapacitation	punishment	(imprisonment)	is	also	imposed	concurrently	with	or	in	combination	
with	the	order	for	community	service.	

In	cases	of	crimes	with	serious	physical	or	psychological	impacts	on	the	victims,	such	as	rape	and	
severe	 torture,	 the	 judge	 does	 not	 only	 sentence	 him/her	 to	 community	 service,107	 and	 the	
convict	will	still	receive	prison	sentence.	An	amendment	to	the	Dutch	criminal	code	in	2012	then	
tightened	 community	 service	 sentence,	 that	 the	 perpetrator	will	 never	 only	 be	 sentenced	 to	
community	 service	 if	 he/she	 commits	 a	 similar	 crime	within	 5	 year	 after	 being	 sentenced	 to	
community	service.108	

In	the	juvenile	justice	system,	community	service	order	can	incorporate	educational	sentence.	
Juvenile	 inmates	will	attend	training	classes	to	overcome	the	fundamental	 issue	he/she	faces,	
such	as	addiction	or	a	related	behavioral	problem.109	

The	court	can	order	that	community	service	be	served	in	three	forms,	namely	a	maximum	of	240	
hours,110	a	maximum	of	480	hours	for	educational	sentences	and	mixed	sentences.	Community	
service	is	usually	imposed	in	combination	with	other	punishments,	such	as	community	service	
and	short-term	imprisonment,	probation,	or	fine.	If	imposed	in	combination	with	imprisonment,	

																																																													
107	De	Rechtspraak,	Taakstraf,	https://www.rechtspraak.nl/Uitspraken-en-nieuws/Themas/Taakstraffen,	accessed	
on	16	November	2018.	
108	Section	22b	paragraph	(2)	of	the	Wetboek	van	Strafrecht.	
109	De	Rechtspraak,	op.	cit.,	accessed	on	16	November	2018.	
110	Section	22c	paragraph	(2)	of	the	Wetboek	van	Strafrecht.	
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community	 service	 can	 only	 be	 given	 concurrently	 with	 a	 prison	 sentence	 not	 exceeding	 six	
months.111	

A	number	of	provisions	on	community	service	underwent	amendment	in	the	Dutch	criminal	code	
in	2001.	Previously,	community	service	could	be	ordered	by	a	judge	or	a	prosecutor,	and	a	judge	
can	determine	on	his/her	own	the	form	of	community	service.	For	practical	reasons,	the	decision	
on	the	form	of	community	service	for	the	convict	was	usually	taken	after	the	proceedings	by	an	
officer	from	the	probation	service.	After	the	amendment,	the	judge	can	directly	rule	on	the	form	
of	community	service,	but	as	before	in	many	cases	the	probation	service	will	still	determine	the	
form	of	community	service.112	

The	responsibility	 for	 the	administration	of	community	service	rests	with	the	authority	of	 the	
public	prosecution	service.	Such	authority	includes	(i)	gathering	information	on	the	execution	of	
community	service	from	the	probation	service;	(ii)	modifying	the	form	of	community	service	to	
be	 served;	 (iii)	 ordering	 that	 the	 convict	 serve	 prison	 term	 if	 the	 convict	 fails	 to	 fulfill	 the	
community	service	order.113	In	the	event	that	the	prosecutor	assesses	that	the	convict	has	failed	
to	perform	community	service	as	ordered,	the	prosecutor	can	substitute	it	with	prison	term	not	
less	than	1	(one)	day	and	not	exceeding	4	(four)	months),	provided	that	two	hours	of	community	
service	 are	 to	 be	 converted	 to	 one	 day	 of	 prison	 term.114	 However,	 the	 convict	 can	 file	 an	
objection	 to	 the	 judge	 for	 the	 judge	 to	 review	 whether	 the	 ground	 for	 such	 punishment	
substitution	is	valid	and	the	court	can	overrule	the	prosecutor’s	decision	if	indeed	the	convict’s	
argument	is	justified.	

The	subject	of	a	community	 service	order	has	 to	perform	unpaid	works,115	and	most	 is	 to	be	
performed	 at	 government	 or	 private	 institutions	 related	 to	 healthcare,	 environmental	
protection,	and	social	and	cultural	works.	Community	service	can	be	served	individually	and	in	
group	and	such	group	works	can	be	performed	for	subjects	unsuited	for	individual	works,	such	
as	sexual	offenders	and	addicts.	Furthermore,	such	service	can	be	performed	on	the	weekend	
for	those	who	cannot	take	days	off	due	to	their	occupations.116	

The	probation	service	will	ensure	that	the	convict	serve	the	correct	form	of	community	service,	
which	as	much	as	possible	is	related	to	the	crime	committed.117	A	probation	service	officer	will	

																																																													
111	Section	9	paragraph	(4)	of	the	Wetboek	van	Strafrecht.	
112	Miranda	Boone,	Only	for	Minor	Offences:	Community	Service	in	the	Netherlands	in	European	Journal	of	Probation,	
Vol.	2	No.	1,	University	of	Bucharest,	2010,	pp.	22-40.	
113Ibid.	
114	Section	22d	paragraph	(3)	of	the	Wetboek	van	Strafrecht.	
115	See	Section	22c	paragraph	(3)	of	the	Wetboek	van	Strafrecht.	
116Ibid.	
117	Three	different	organizations	perform	the	function	of	probation	service,	usually	according	to	the	type	of	crime	
committed	by	the	offender,	namely:	(i)	Stichting	Verslavingsreclassering	GGZ,	responsible	for	addict	offenders;	(ii)	
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have	the	obligation	to	report	the	results	of	the	service.	If	the	convict	is	in	negligence,	the	system	
will	automatically	send	a	notice	to	the	headquarters	of	the	probation	service.	In	the	event	that	
the	headquarters	reports	that	the	service	order	has	not	been	fully	completed,	 it	will	submit	a	
claim	to	the	court	that	community	service	be	substituted	with	prison	term.118	

The	purpose	of	the	Netherlands	intensively	implementing	community	service	is	rehabilitation	for	
the	 convicts.	 In	 2015,	 the	Dutch	 court	 imposed	 around	 30,000	 community	 service	 orders	 on	
people	 with	 property-related	 offences	 (33%),	 sexual	 violence	 and	 offences	 (25%),	 and	 petty	
narcotics	offences	(8%).119	Sentenced	to	community	service,	the	convict	has	the	opportunity	to	
socialize	with	the	community	and	to	learn	discipline	independently	that	it	reduces	the	tendency	
to	repeat	his/her	crime.	In	addition,	the	chance	for	the	convict	to	be	“contaminated”	by	other	
inmates	can	be	reduced	if	community	service	is	preferred	to	prison	sentence.120	The	fact	suggests	
that	thus	far	prison	is	a	very	conducive	place	for	inmates	to	“learn	and	share	experience”	with	
each	other	about	methods	in	committing	crime.	

3)	Electronic	Monitoring	

Provisions	 on	 electronic	monitoring	 are	 set	 forth	 in	 several	 provisions	 of	 the	 law.	 Electronic	
monitoring	is	provided	in	the	Dutch	criminal	code,	Penitentiaire	Beginselenwet	(the	Dutch	law	on	
the	 principles	 of	 imprisonment),	 Act	 of	 25	 November	 2015,	 Stb.	 2015,	 460	 on	 Long-Term	
Supervision,	Behavioral	 Influence,	 and	 Freedom	Restriction,	 and	 the	 implementing	 regulation	
Penitentiaire	Maatregel	(the	Dutch	regulation	on	imprisonment).	

Electronic	monitoring	 can	be	 implemented	 from	 the	beginning	of	 criminal	proceedings,	 in	 six	
forms:	

a) As	a	condition	for	the	suspension	of	detention	probation.	The	judge	(the	council	chamber)	
or	 the	 prosecutor	 can	 submit	 an	 application	 for	 electronic	monitoring.	 The	 probation	
service	on	the	other	hand	provides	considerations	of	adequacy	and	willingness	from	their	
part.	The	suspect’s	consent	is	required	for	the	implementation	of	electronic	monitoring	
as	applied	against	him/her.121	

b) As	 a	 condition	 for	 suspended	 sentence.	 Application	 can	 be	 made	 by	 the	 judge,	 the	
prosecutor,	or	the	probation	service.	The	probation	service	will	verify	the	address	of	the	
convict	for	electronic	monitoring	to	be	implemented	and	request	the	consent	of	those	

																																																													
Leger	des	Heils/the	Salvation	Army,	handling	homeless	offenders;	and	(iii)	Reclassering	Nederland,	which	handles	
suspects	and	convicts	of	other	caegories.	
118Ibid.	
119	De	Rechtspraak,	op.	cit.,	accessed	on	19	November	2018.	
120Ibid.	
121Section	80	paragraph	(1)	of	the	Wetboek	van	Strafrecht.	
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co-dwelling	with	 the	 convict	 for	 electronic	monitoring	 equipment	 to	 be	 installed.	 The	
convict’s	consent	is	also	required	for	this	type	of	punishment.122	

c) As	a	condition	for	a	corrections	program.	Corrections	programs	can	be	applied	at	the	end	
of	a	prison	term.123	A	prison	advisor	will	provide	advice	for	the	selection	officer	and	obtain	
advice	from	the	probation	service	and	from	the	prosecutor.	The	selection	officer	will	then	
take	the	final	decision.	Electronic	monitoring	is	usually	applied	for	a	third	of	the	current	
program,	but	can	be	extended	or	reset	if	there	is	any	reason	for	that	from	the	behavior	
of	the	convict.124	The	convict	and	co-dwellers’	consent	is	required	for	the	implementation	
of	such	electronic	monitoring.	

d) As	 a	 condition	 for	 conditional	 release.	 Electronic	monitoring	 is	 increasingly	 used	 as	 a	
condition	for	release	from	correctional	institution,	although	this	condition	is	not	explicitly	
mentioned	in	the	law.	The	selection	officer	will	determine	the	eligibility	of	the	convict	to	
be	released	from	the	correctional	institution	and	the	conditions	to	be	enforced	against	
the	inmate.	In	the	event	that	electronic	monitoring	is	used	to	control	the	fulfillment	of	
the	 conditional	 release	 conditions,	 the	 Global	 Positioning	 System	 technology	 will	 be	
required.	 Electronic	monitoring	 for	 conditional	 release	 is	 the	 only	 form	 that	 does	 not	
always	involve	the	role	of	the	probation	service.	

e) Prohibition	of	being	in	specific	places	as	a	condition	for	conditional	release.	The	convict	
can	be	conditionally	released	when	he/she	has	served	unconditional	prison	sentence	for	
at	least	1	(one)	year.	If	a	convict	satisfies	the	criteria	for	conditional	release,	the	Central	
Provision	for	Provisional	Enforcement	(CVVI)	will	decide	whether	any	specific	condition	is	
to	be	applied.	The	probation	service	will	verify	the	residence	address	of	the	convict	for	
electronic	monitoring	and	provides	suggestions	for	the	CVVI	on	conditions	to	be	applied.	
Electronic	 monitoring	 is	 usually	 not	 applied	 for	 conditional	 release	 if	 the	 convict	 has	
previously	 undergone	 correctional	 programs,	 one	 of	 which	 condition	 is	 electronic	
monitoring	 (see	 point	 c),	 because	 electronic	 monitoring	 were	 applied	 it	 would	 be	 as	
though	the	convict	were	again	deprived	of	his/her	liberty.125	

f) As	a	 condition	 for	 the	 suspension	of	Terbeschikkingstelling	 (TBS).	 TBS	 is	 a	measure	of	
placing	 the	 offender	 in	 a	 special	 institution	 because	 the	 offender	 cannot	 be	 held	
accountable	 for	 the	 crime	 he/she	 has	 committed.	 TBS	 is	 also	 applied	 in	 certain	
conditions,126	such	as	in	the	event	of	risks	of	new	offences	are	predicted,	and	the	person	
claims	to	be	ill	and	to	be	motivated	to	undergo	or	intent	on	undergoing	care.	Although	
not	 explicitly	mentioned	 in	 the	 law,	 electronic	monitoring	 can	 be	 used	 to	 control	 the	

																																																													
122Section	14c	paragraph	(3)	of	the	Wetboek	van	Strafrecht.	
123	Section	4	of	the	Penitentiaire	Beginselenwet	
124	Section	7a	of	the	Penitentiaire	Maatregel	
125	Section	15a	paragraph	(4)	of	the	Wetboek	van	Strafrecht.	
126	Article	38	of	the	Wetboek	van	Strafrecht.	
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convict	in	complying	with	the	prohibition	of	being	in	certain	locations.	This	also	applies	at	
the	final	stage	of	a	TBS	measure,	which	detention	order	can	take	the	form	of	conditional	
release.	

Electronic	is	not	capped	at	any	maximum	duration,	but	theoretically,	a	person	can	be	monitored	
for	 ten	 years.	 Under	 Act	 of	 25	 November	 2015,	 Stb.	 2015,	 460	 on	 Long-Term	 Supervision,	
Behavioral	 Influence,	 and	 Freedom	 Restriction,127	 electronic	 monitoring	 can	 also	 last	 for	 a	
lifetime.	

This	monitoring	employing	an	electronic	device	is	almost	always	implemented	for	supervision	in	
probation.	The	technical	connections	are	taken	care	of	by	officers	of	the	Ministry	of	Justice	and	
Security,	whereas	supervisors	discuss	the	monitoring	conditions	with	the	convict.	The	installation	
of	 electronic	 monitoring	 device	 connections	 means	 the	 time	 of	 monitoring	 starts,	 and	
subsequently	there	will	be	regular	communication	between	the	supervisors	and	the	convict.	In	
addition	to	the	required	discussions,	supervisors	with	the	convict	can	meet	with	the	municipality	
government,	the	workplace	of	the	convict,	or	the	care	institution.	If	the	convict	has	a	day-time	
occupation,	free	time	depends	on	the	liberty	level	the	convict	is	afforded,	with	periods	of	(i)	12	
hours	in	a	week	and	four	hours	during	the	weekend	for	minimum	liberty;	(ii)	14	hours	in	a	week	
and	eight	hours	during	the	weekend	for	medium	liberty;	and	(iii)	17	hours	each	day	the	highest	
level	of	liberty.	A	convict	without	day-time	occupation	can	have	two	hours	of	free	time	each	day.	
In	order	to	participate	in	corrections	program,	the	convict	has	to	attend	weekly	programs	of	at	
least	26	hours.128	

In	 general	 no	 free	 time	 is	 afforded	 between	 23:00	 until	 06:00,	 but	 incidental	 changes	 of	
circumstances	 are	 allowed.	Officers	will	 consider	 how	 to	 contribute	 to	 the	 convict	 or	 his/her	
development	 in	 re-socializing	 and	 the	 convict	will	 be	 requested	 to	 hand	 in	 certain	 pieces	 of	
evidence.	In	an	emergency,	such	as	in	the	event	the	convict	requires	immediate	hospital	care,	
he/she	has	to	notify	the	electronic	monitoring	officers	in	the	control	room	or	probation	service	
officers.129	

In	the	event	of	violation	in	being	in	certain	locations,	such	report	will	be	discussed	by	the	officers	
to	 establish	 whether	 the	 convict	 has	 had	 a	 valid	 reason.	 If	 the	 convict	 is	 proven	 to	 have	

																																																													
127	 Act	 of	 25	 November	 2015,	 Stb.	 2015,	 460	 on	 Long-Term	 Supervision,	 Behavioral	 Influence,	 and	 Freedom	
Restriction	
128	 Miranda	 Boone,	 et	 al.	 Elektronische	 Controle	 in	 Nederland,	 Universiteit	 Utrecht	
http://28uzqb445tcn4c24864ahmel.wpengine.netdna-cdn.com/files/2016/06/EMEU-EM-in-the-
Netherlands_Briefing-report-Dutch.pdf,	accessed	on	19	November	2018.	
129Ibid.	



29	
	

committed	violation,	follow	up	measures	will	be	taken,	such	as	police	being	immediately	called	
to	protect	potential	victims.130	

4)	Fine	

The	court	in	the	Netherlands	can	impose	fine	as	a	basic	punishment,	as	provided	in	Sections	23-
24c	of	the	Dutch	criminal	code.	In	the	juvenile	criminal	justice	system,	fine	is	also	recognized	as	
a	punishment	type	provided	in	Section	77l	of	the	Dutch	criminal	code.	

Fine	can	also	be	imposed	conditionally	with	the	application	of	probation	period.	So	long	as	the	
convict	does	not	commit	any	other	crime	throughout	the	probation	period,	conditions	attached	
to	the	imposition	of	fine	will	not	be	enforced.131	As	an	additional	condition,	the	fine	imposed	by	
the	judge	is	to	be	paid	within	two	years,	whereas	fines	imposed	by	the	police,	the	prosecutor,	or	
another	official	by	means	of	a	punishment	order	are	to	be	paid	within	one	year.132	

The	court	has	the	obligation	to	consider	the	financial	capacity	of	the	convict	when	determining	
the	 amount	 of	 the	 fine,	 namely	 the	 amount	 of	 the	 fine	 deemed	 appropriate	 as	 punishment	
without	disproportionately	affecting	the	income	and	properties	of	the	convict.133	In	establishing	
the	financial	capacity	of	the	convict,	several	conditions	have	to	be	fulfilled	with	valid	financial	
documents.134	By	considering	the	limited	financial	capacity	of	the	convict,	the	judge	can	decide	
on	installment	of	the	fine	and	such	is	to	be	stated	in	the	judgment	or	the	punishment	order.135	
Section	24a	of	the	Dutch	criminal	code	states	that	a	fine	imposed	is	at	the	minimum	255	Euros	
with	minimum	monthly	installment	of	45	Euros.	

Section	24	of	the	Dutch	criminal	code	provides	that	the	amount	of	a	fine	that	can	be	imposed	is	
at	 the	 minimum	 3	 Euros	 up	 to	 820,000	 Euros.	 There	 are	 six	 crime	 categories	 with	 the	
corresponding	amount	of	fine	possible.	The	judge	will	decide	the	amount	of	fine	based	on	such	
limits.	The	categories	are	set	out	in	the	following	table.	

Table	1.	Maximum	Amounts	of	Fines	by	Category136	

Category	 Maximum	Amounts	
of	Fine	

First	Category	 410	Euros	

																																																													
130Ibid.	
131	Section	14a	paragraph	(1)	of	the	Wetboek	van	Strafrecht.	
132	Section	24a	paragraph	(3)	of	the	Wetboek	van	Strafrecht.	
133	Section	24	of	the	Wetboek	van	Strafrecht.	
134	 Judgment	 of	 the	 Supreme	Court	 of	 the	Netherlands	Number:	 ECLI:NL:HR:2007:BA6326	 and	 Judgment	 of	 the	
Supreme	Court	of	the	Netherlands	Number:	ECLI:NL:HR:2002:AD8808	
135	Section	24a	of	the	Wetboek	van	Strafrecht.	
136	Section	24	of	the	Wetboek	van	Strafrecht.	
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Second	Category	 4,100	Euros	
Third	Category	 8,200	Euros	
Fourth	Category	 20,500	Euros	
Fifth	Category	 82,000	Euros	
Sixth	Category	 820,000	Euros	

	
In	the	event	that	the	convict	is	unable	to	pay	the	fine	or	fails	to	pay	the	fine	in	a	timely	manner	
the	court	 is	 to	determine	a	detention	term	as	substitute	punishment.	 In	 the	 juvenile	criminal	
justice	system,	substitute	punishment	can	be	in	the	form	of	imprisonment	or	community	service.	
For	juveniles,	one	prison	day	is	convertible	to	15	Euros,	whereas	for	adults,	25	Euros.	

b.	The	Czech	Republic	

1)	Suspended	Sentence	

Provisions	on	suspended	sentence	are	set	 forth	 in	Sections	81-86	of	the	Criminal	Code	of	the	
Czech	Republic	and	a	number	of	other	regulations.	Suspended	sentence	can	be	given	by	the	court	
under	several	conditions,	namely:	(i)	detention	term	in	total	does	not	exceed	three	years;	(ii)	it	is	
believed	that	the	ultimate	purpose	of	a	sentence	can	be	achieved	without	the	entire	detention	
term	 being	 served,	 taking	 into	 account	 some	 aspects	 of	 the	 offender’s	 personality	 that	may	
include	those	related	to	his/her	history	and	circumstances	of	the	case;	(iii)	the	court	will	arrange	
probationary	 period	 for	 the	 offender	 for	 between	 one	 to	 five	 years;	 and	 (iv)	 a	 suspended	
sentence	in	connection	with	a	term	will	not	apply	for	other	sentences	to	which	the	offender	is	
subjected.137	

A	number	of	conditions	and	measures	will	be	imposed	on	the	subject	of	a	suspended	sentence,	
such	 as,	 first	 monitoring	measure,	 in	 the	 form	 of	 routine	meeting	 between	 the	 subject	 and	
Probation	and	Mediation	Service	(PMS)	officers	to	monitor	the	behavior	of	the	subject,	protect	
the	public,	and	reduce	the	probability	of	the	offender	repeating	the	same	crime.	Throughout	this	
monitoring	period,	the	subject	is	obliged	to	be	cooperative	with	the	probation	officers,	to	arrive	
on	time	for	scheduled	monitoring	sessions,	to	inform	relevant	officers	of	the	address,	occupation,	
certain	restrictions	or	obligations	from	the	court	and	other	information	that	the	officers	need	to	
know,	and	to	allow	officers	to	enter	his/her	dwelling	when	the	subject	is	not	in	his/her	dwelling.	
Second,	 certain	 appropriate	 restrictions	 or	 obligations	 are	 in	 place.	 Such	 restrictions	 or	
obligations	are	not	specifically	regulated,	but	are	at	the	discretion	of	the	judge	when	if	deemed	
necessary.	Such	restrictions	or	obligations	can	take	forms	such	as	participation	in	certain	courses,	
social	 trainings	 and	 education,	 certain	 activities	 held	 by	 a	 psychological	 counselor,	 and	

																																																													
137	 Criminal	 Code	 of	 the	 Czech	 Republic,	 Sections	 81-86,	
http://www.ejtn.eu/PageFiles/6533/Criminal%20Code%20of%20the%20Czech%20Republic.pdf	
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prohibition	on	gambling.	Third,	the	subject	is	to	be	subjected	to	monitoring	and	imposition	of	
certain	restrictions	or	obligations	concurrently.138	

These	 various	 measures	 are	 then	 followed	 up	 on	 by	 the	 PMS.139	 This	 institution	 has	 as	 its	
objective	to	provide	effective	and	beneficial	solutions	for	certain	crimes,	and	at	the	same	time	
impose	 efficient	 alternatives	 to	 imprisonment	 which	 respect	 the	 human	 dignity	 by	 placing	
emphases	on	the	victim’s	interests,	protection	of	the	public	and	prevention	of	crime.	The	PMS’s	
activities	 include	 (i)	 “offender	 integration”	 that	 he/she	 gains	 the	 trust	 of	 and	 returns	 to	 the	
society;	(ii)	victim	participation	to	obtain	restitution,	to	restore	sense	of	safety,	and	to	restore	
“confidence	 in	 justice”;	and	 (iii)	 community	protection	 through	effective	solutions	 for	conflict	
situation	and	enforcement	of	efficient	alternatives	to	imprisonment.140	

2)	Conditional	Waiver	of	Punishment	Connected	with	Supervision	

A	 conditional	 waiver	 of	 punishment	 connected	with	 supervision	 (waiver	 of	 punishment)	 is	 a	
measure	 of	 the	 court	 conditionally	 relieving	 punishment	 and	 ordering	 supervision	 on	 the	
offender	if	deemed	necessary	for	a	certain	period.	This	means	that	the	court’s	guilty	verdict	for	
the	offender	remains,	but	the	punishment	to	be	imposed	on	him/her	is	temporarily	waived.141	

A	waiver	of	punishment	can	be	granted	under	several	conditions,	namely	(i)	the	offender	shows	
remorse	and	takes	effective	actions	to	improve,	taking	into	consideration	the	crime	committed	
and	his/her	history	that	there	is	confidence	that	the	offender	will	actually	change;	(ii)	in	the	event	
of	the	offender	was	not	in	sanity	when	committing	the	crime	the	court	believes	that	therapy	can	
improve	 him/her	 and	 protect	 the	 public	 effectively,	 compared	 to	 the	 offender	 serving	 the	
sentence;	 and	 (iii)	 the	 court	will	 arrange	 a	 probationary	 period	 of	 up	 to	 one	 year	 and	 order	
supervision	measure.142	

The	 subject	 of	 a	 waiver	 of	 punishment	 will	 be	 subjected	 to	 a	 supervision	 measure,	 certain	
restrictions	or	obligations,	as	in	the	case	of	suspended	sentence.143	Likewise,	the	PMS	follows	up	
on	these	various	measures.	

3)	House	Arrest	Penalty	

																																																													
138	Federal	Public	Service,		Probation	measures	and	Alternative	Sanction	in	the	EU,		Czech	Republic,		
https://www.euprobationproject.eu/national_detail.php?c=CZ&t=1#t_1,	accessed	on	18	November	2018.	
139	Established	under	the	Probation	and	Mediation	Service	Act	No.	257/2000.	
140Ibid.	
141	Section	48	of	the	Czech	Criminal	Code.	
142	EU	Probation	Project,	Czech	Republic	Fact	Sheet,		
https://www.euprobationproject.eu/national_detail.php?c=CZ&t=1#t_1,	accessed	on	10	March	2019.	
143Ibid.	
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House	arrest	penalty	is	a	detention	of	someone	in	his/her	dwelling	throughout	a	definite	time	
window	determined	by	the	court.	In	general,	 in	the	absence	of	the	court’s	determination	of	a	
definite	time	window,	a	house	arrest	is	effective	from	8pm	to	5am	on	weekdays	and	for	the	whole	
day	during	holidays.144	

House	arrest	can	be	imposed	for	a	period	of	two	years	under	several	conditions,	namely145	(i)	
based	on	the	severity	of	the	crime	committed	and	the	personality	of	the	offender,	a	house	arrest	
penalty	can	be	deemed	sufficient;	(ii)	the	offender	declares	in	writing	that	he/she	will	reside	in	
his/her	dwelling	and	be	of	assistance	throughout	the	monitoring;	(iii)	the	court	can	impose	house	
arrest	penalty	as	a	sole	sentence	if	other	sentence	impositions	are	deemed	to	be	unnecessary	to	
achieve	 the	 objectives	 of	 sentencing;	 (iv)	 the	 court	 can	 determine	 an	 alternative	 sentence	
(imprisonment)	for	up	to	one	year	if	the	offender	does	not	comply	with	house	arrest	penalty.	

Throughout	the	term	of	a	house	arrest	penalty,	the	court	can	also	place	certain	restrictions	and	
obligations	 as	 well	 as	 order	 the	 offender	 to	 make	 compensation	 for	 the	 crime	 he/she	 has	
committed,	with	the	purpose	of	introducing	orderliness	in	the	life	of	the	offender.	Such	imposed	
restrictions	 or	 obligations	 are	 not	 a	 must	 and	 are	 in	 the	 discretion	 of	 the	 judge	 if	 deemed	
necessary.	 Examples	 of	 such	 restrictions	 or	 obligations	 are	 similar	 to	 those	 of	 suspended	
sentence	and	waiver	of	punishment.	The	administration	will	then	be	followed	up	on	by	the	PMS.	

4)	Community	Work	

Community	 work	 is	 a	 punishment	 that	 charges	 the	 offender	 with	 the	 obligation	 to	 perform	
community	 service.	 The	 forms	 of	 such	 service	 can	 include	 cleaning	 and	 maintaining	 public	
buildings	and	streets,	and	other	works	that	benefit	the	public,	the	state,	other	public	institutions	
related	to	education	and	science,	culture,	health,	environment,	religion,	and	the	like.146	

The	court	can	impose	community	work	as	a	sole	sentence	if	it	deems	that	the	imposition	of	other	
sentences	is	not	necessary	for	the	achievement	of	the	objectives	of	sentencing.	Community	work	
is	performed	for	a	duration	of	between	50	to	300	work	hours	and	throughout	the	performance	
of	community	work,	the	court	can	place	certain	restrictions	and	obligations	if	deemed	necessary.	

5)	Prohibition	of	Stay	

Prohibition	of	 stay	 is	 a	prohibition	 for	 the	offender	 to	 stay	 in	places	designated	by	 the	 court	
pursuant	to	the	provisions	of	Section	75	of	the	Criminal	Code.	Prohibition	of	stay	can	be	imposed	
under	some	conditions:	(i)	the	prohibition	is	over	premeditated	crime;	(ii)	the	prohibition	is	for	
the	protection	of	general	order,	family,	health,	morality,	and	property;	and	(iii)	the	prohibition	
																																																													
144	Sections	60-61	of	the	Czech	Criminal	Code.	
145	EU	Probation	Project,	loc.	cit.	
146	Sections	62-65	of	the	Czech	Criminal	Code.	
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can	be	imposed	as	a	sole	sentence	if	the	detention	sentence	over	the	crime	committed	by	the	
offender	is	less	than	three	years	and	there	is	the	chance	that	the	offender	can	be	rehabilitated.	
In	 the	event	that	 the	offender	has	to	be	 in	 those	places	 for	personal	 reasons,	 the	offender	 is	
obligated	 to	 obtain	 prior	 permission.	 The	 court	 can	 also	 impose	 supervision	measure	 on	 the	
offender,	by	applying	certain	restrictions	and	obligations	and	the	administration	is	by	the	PMS.	

6)Prohibition	of	entrance	to	sport,	cultural,	and	other	social	events	

The	prohibition	of	entrance	to	sport,	cultural	and	social	events	is	a	restriction	for	the	offender	
from	entering	those	venues	and	an	obligation	to	report	to	the	appointed	police	headquarters	at	
certain	 times.	 This	 punishment	 can	 be	 imposed	 on	 perpetrators	 of	 crimes	 related	 to	 sport,	
cultural	and	other	social	events.147	The	court	can	also	administer	supervision	measure	on	the	
offender,	which	then	will	be	followed	up	on	by	the	PMS.	

7)	Protective	Therapy	

Protective	 therapy	 is	 an	 obligation	 to	 undergo	 medical	 therapy	 by	 professionals	 at	
health/medical	 institutions	 for	 an	 indeterminate	 period	 of	 time.	 Subjects	 of	 this	 obligation	
remain	free	or	not	incapacitated.148	In	general,	protective	therapy	can	be	imposed	if	the	offender	
at	the	time	of	the	commission	of	crime	was	in	a	condition	close	to	insanity	(mental	illness)	and	it	
had	 been	 dangerous	 that	 he/she	 was	 free.	 Protective	 therapy	 can	 also	 be	 administered	 for	
offenders	 taking	 addictive	 substances	 excessively	 and	who	 have	 committed	 crime	 under	 the	
influence	of	such	substances.149	In	the	administration	of	this	punishment,	the	court	can	impose	
supervision	measure	on	the	subject,	and	it	will	then	be	followed	up	on	by	the	PMS.	

8)	Prohibition	of	a	Specific	Activity	

Offenders	being	subjected	to	this	punishment	are	prohibited	from	a	certain	activity	in	order	to	
prevent	him/her	from	being	engaged	in	a	profession	or	occupation	which	requires	special	license	
or	authorization.150	This	prohibition	is	given	when	an	offender	has	committed	a	crime	related	to	
such	activity	and	such	prohibition	can	be	effective	for	one	to	ten	years.	This	punishment	can	be	
imposed	as	a	sole	sentence	 if	there	 is	the	possibility	that	the	offender	 is	rehabilitated	and	no	
other	punishment	is	needed.	

c.	Ireland	

1)	Suspended	Sentence	

																																																													
147	Section	76	of	the	Czech	Criminal	Code.	
148	Section	99	of	the	Czech	Criminal	Code.	
149	EU	Probation	Project,	loc.	cit.	
150	Sections	73-74	of	the	Czech	Criminal	Code.	
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Ireland	provides	for	suspended	sentence	based	on	Section	99	of	the	Criminal	Justice	Act	2006,	as	
amended	by	Section	60	of	the	Criminal	Justice	Act	2007,	Section	51	of	the	Criminal	Justice	Act	
2009	 and	 Criminal	 Justice	 Ac	 2017.	 According	 to	 those	 provisions,	 there	 are	 two	 types	 of	
suspended	sentence,	namely	(i)	partially	suspended	sentence,	which	is	an	adjudication	ordering	
that	the	execution	of	part	of	a	prison	sentence	be	suspended;	and	(ii)	wholly	suspended	sentence,	
which	 is	 an	 adjudication	 ordering	 that	 the	 execution	 of	 a	 prison	 sentence	 be	 suspended	
entirely.151	Suspended	sentence	is	given	in	the	event	that	the	offender	has	committed	an	offence	
and	the	offender	agrees	to	comply	with	all	conditions	determined.152	

The	court	has	a	large	authority	in	determining	the	conditions	to	be	imposed	and	such	conditions	
have	to	be	specifically	mentioned	in	the	ruling.	Such	conditions	have	to	be	related	to	the	cause	
of	 the	 offence	 and	 take	 into	 consideration	 the	 possibility	 that	 the	 offender	 re-offends.153	 In	
practical	terms,	such	conditions	include,	but	are	not	related	to,154	(i)	the	obligation	to	inform	the	
authority	of	any	change	of	residence	address	or	place	of	work;	(ii)	the	prohibition	from	entering	
designated	locations,	venues,	or	areas;	(iii)	the	prohibition	from	leaving	designated	places;	(iv)	
orders	related	to	the	behavior	place	of	residence,	education	and	training,	recreational	activities,	
or	 restrictions	on	or	methods	of	working;	 (v)	 the	obligation	 to	 report	 at	 certain	 times	 to	 the	
authority;	(vi)	the	prohibition	from	being	involved	with	certain	individuals;	(vii)	the	prohibition	
from	being	involved	with	certain	objects	which	have	previously	been	utilized	or	which	are	likely	
to	be	utilized	to	commit	crime;	(viii)	the	obligation	to	be	cooperative	towards	probation	officers	
or	social	service	officers	responsible	for	him/her;	and	(ix)	the	obligation	to	undergo	therapeutic	
medication	or	addiction-related	medication.155	Other	conditions	include,	so	long	as	the	probation	
has	not	expired,	the	probation	officer	can	plead	the	court	to	impose	certain	conditions	on	the	
convict	pursuant	to	the	laws	and	regulations.	

In	 the	 event	 that	 the	 court	 imposes	 monitoring	 condition	 on	 the	 convict,	 the	 monitoring	
responsibility	 can	 rest	 on	 the	 Probation	 Service.	 This	 institution	 is	 under	 the	 Department	 of	
Justice	 and	 Equality,	which	 is	 tasked	with	 (i)	 conducting	 assessment	 on	 and	management	 of	

																																																													
151	Section	99	of	the	Criminal	Justice	Act,	2006:	(1)	Where	a	person	is	sentenced	to	a	term	of	imprisonment	(other	
than	 a	 mandatory	 term	 of	 imprisonment)	 by	 a	 court	 in	 respect	 of	 an	 offence,	 that	 court	 may	 make	 an	 order	
suspending	the	execution	of	the	sentence	in	whole	or	in	part,	subject	to	the	person	entering	into	a	recognizance	to	
comply	with	the	conditions	of,	or	imposed	in	relation	to,	the	order.	
152	EU	Probation	Project,	loc.	cit.	
153	Section	99	(3)	of	the	Criminal	Justice	Act	2006.	
154	EU	Probation	Project,	loc.	cit.	
155	This	practice	refers	to	the	provisions	of	Section	99	(4)	(b)	of	the	Criminal	Justice	Act	2006	which	confer	upon	the	
court	the	authority	to	also	impose	conditions	that	the	subject	of	such	sentence	be	subjected	to	obligation	to	undergo	
(i)	medication	for	addiction	to	narcotics,	alcohol,	or	other	addiction-inducing	substances;	(ii)	education	on	certain	
matters,	trainings	or	therapy;	(iii)	psychological	counseling	or	other	cares.	
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offenders	in	the	community;	(ii)	preparing	a	report	before	a	ruling	is	delivered	which	can	be	used	
by	the	judge	as	a	guide	in	sentencing;	and	(iii)	preparing	a	report	for	the	parole	board.156	

2)	Community	Service	

Community	 service	 is	 an	 order	 to	 perform	 certain	 works	 in	 the	 community	 without	
remuneration.157	Community	service	can	be	served	on	the	offender	which	in	the	opinion	of	the	
court	would	be	sentenced	to	12	months	or	less	in	prison,	can	only	be	served	on	those	of	the	age	
of	16	or	above,	and	for	a	total	service	hours	of	40	to	240	hours.158	

The	court	has	to	satisfy	a	number	of	conditions	in	order	to	sanction	a	community	service	order.	
The	court	has	to	consider	the	circumstances	of	the	offender	and	the	examination	report	from	the	
probation	officer,	and	if	necessary	hear	the	opinion	of	the	probation	officer.	All	three	conditions	
have	to	lead	to	the	conclusion	that	such	order	is	appropriate	for	the	offender	and	it	is	feasible	
that	community	service	penalty	is	served	on	the	offender.159	

The	authority	to	perform	monitoring	rests	with	the	Probation	Service	of	each	court	jurisdiction.	
This	institution	is	responsible	for	monitoring	the	convict’s	compliance	with	his/her	obligations,	
assessing	the	appropriateness	of	the	community	service	imposed,	and	reporting	to	the	court	if	
the	convict	does	not	fulfill	his/her	obligations.	In	the	event	of	a	violation,	the	court	has	the	power	
to	alter,	enhance,	or	revoke	a	community	service	order.160	

The	convict	has	the	obligation	to	perform	a	number	of	actions	throughout	the	term	of	the	service,	
namely	(i)	reporting	to	the	authorized	officer	appointed	by	or	representing	the	director	of	the	
Probation	Service;	 (ii)	performing	 to	 the	best	of	his/her	abilities	 the	order	 to	perform	for	 the	
specified	period	of	time	the	works	specified	under	supervision	of	an	authorized	official;	and	(iii)	
informing	of	change	of	address	the	officer	to	whom	such	matter	is	to	be	addressed.161	

3)	Probation	Order	

A	 district	 court	 in	 Ireland	 can	 impose	 probation	 order	 under	 Section	 1	 Subsection	 2	 of	 the	
Probation	of	Offenders	Act	1907.	This	order	 is	enforced	 if	the	court	 is	of	the	opinion	that	the	
convict	is	proven	to	have	committed	a	crime	punishable	by	prison	sentence,	but	under	certain	
conditions,	the	convict	does	not	deserve	any	criminal	penalty	and	deserves	to	be	acquitted	under	
a	 probation	 order.	 Such	 certain	 conditions	 are	 related	 to	 the	 history,	 age,	 health,	 or	mental	

																																																													
156	EU	Probation	Project,	loc.	cit.	
157	Section	3	subsection	2	of	the	Criminal	Justice	Act	1983.	
158	Section	3	subsection	2	of	the	Criminal	Justice	Act	1983.	
159	Section	4	of	the	Criminal	Justice	Act	2011.	
160	EU	Probation	Project,	loc.	cit.	
161	Section	7	of	the	Criminal	Justice	Act	1983	as	amended	by	Section	6	of	the	Criminal	Justice	Act	2011	
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condition,	or	the	nature	of	the	crime	committed,	or	mitigating	circumstances.	A	probation	order	
can	be	imposed	for	a	period	of	up	to	three	years	which	will	not	be	recorded	in	the	criminal	record	
of	the	convict.	

A	probation	order	is	imposed	concurrently	with	several	general	conditions	to	be	met,	namely	the	
order	 to	 be	 under	 the	 supervision	 of	 a	 judge-appointed	 authority	 and	 other	 conditions	 that	
ensure	 the	 performance	 of	 such	 probation	 order.	 Another	 condition	 is	 the	 prohibition	 from	
socializing	 with	 thieves	 and	 people	 leading	 corrupt	 lives.	 Alcoholic	 convicts	 or	 convicts	
committing	crime	under	alcohol	influence	are	ordered	not	to	take	alcoholic	drinks,	and	to	ensure	
that	they	lead	a	honest	and	diligent	life.162	In	addition,	also	recognized	are	probation	orders	with	
additional	 conditions	 of	 work	 skill	 training	 or	 other	 trainings	 and	 probation	 orders	 with	 the	
condition	to	maintain	behavior.	

Those	conditions	are	subject	to	change	if	the	court	asses	that	a	subject	serving	a	probation	order	
no	longer	needs	to	be	under	supervision	and	relieves	him/her	from	the	specified	conditions.	This	
court	authority	is	exercised	upon	the	application	of	the	probation	officer	after	being	notified	of	
to	the	subject	of	supervision.163	On	the	contrary,	if	there	is	valid	information	(under	oath)	that	
the	convict	has	 failed	 to	 fulfill	 the	conditions	 imposed,	 the	court	also	has	 the	 right	 to	 issue	a	
summons	or	an	arrest	warrant	that	such	subject	of	supervision	appear	before	the	court.164	If	the	
court	manages	to	establish	that	such	subject	of	supervision	has	indeed	violated	the	conditions	
specified,	the	court	can	impose	the	default	sentence.	

This	 sentence	 is	 administered	 by	 probation	 officers,	 who	 have	 responsibilities	 over	 convicts	
under	the	directive	of	the	court.	The	duties	of	probation	officers	are	(i)	to	visit	or	receive	a	report	
from	the	subject	of	supervision	within	a	certain	period	of	time	in	accordance	with	the	probation	
order	or	based	on	the	assessment	of	the	probation	officer;	(ii)	to	assess	whether	the	subject	has	
satisfied	 the	 conditions	 imposed;	 (iii)	 to	 report	 to	 the	 court	 the	 behavior	 of	 the	 subject	 of	
supervision;	(iv)	to	“advise,	assist,	and	befriend”	the	subject,	and	if	required	to	attempt	securing	
an	appropriate	occupation	for	the	subject	of	supervision.165	

3)	Electronic	Monitoring	

Electronic	monitoring	 is	 a	 form	of	 supervision	of	 an	offender	employing	electronic	means.	 In	
Ireland,	 electronic	 monitoring	 entered	 the	 debate	 in	 2013	 and	 was	 first	 introduced	 in	 the	
Parliamentary	Committee	Report	on	Penal	Reform,	which	mentioned	that	electronic	monitoring	
was	 intended	as	a	solution	for	reducing	the	number	of	convicts	 in	prison,	reducing	the	prison	

																																																													
162	Section	2	subsection	2	of	the	Probation	of	Offenders	Act	1907.	
163	Section	5	of	the	Probation	of	Offenders	Act	1907.	
164	Section	6	of	the	Probation	of	Offenders	Act	1907.	
165	Section	4	of	the	Probation	of	Offenders	Act	1907.	
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budget,	and	reducing	re-offending.166	The	use	of	electronic	monitoring	in	Ireland	is	a	front	door	
policy,	implemented	upon	sentencing.	In	the	beginning,	electronic	monitoring-style	supervision	
was	 applied	 for	 inmates	 on	 visit	 to	 hospital,	 which	 then	 expanded	 and	was	 also	 applied	 on	
inmates	 receiving	 conditional	 release.167	 In	 the	 latest	 development	 in	 2018,	 the	 government	
approved	a	bill	which	effectuated	electronic	monitoring	on	sexual	offenders.168	

A	number	of	 conditions	have	 to	be	met	 in	 the	administration	of	electronic	monitoring	under	
conditional	release.	Those	conditions	are	(i)	the	convict	is	of	the	age	of	18	or	more;	(ii)	the	convict	
consents	to	the	attachment	of	tracking	device;	(iii)	permission	has	been	obtained	from	the	person	
in	charge	of,	the	owner	of	restriction	premises	or	an	adult	usually	residing	there;	(4)	the	term	of	
restriction	within	a	place	cannot	exceed	12	hours	in	one	day;	and	(5)	no	tracking	device	can	be	
attached	on	the	convict	continuously	or	in	certain	windows	for	more	than	6	months.169	

d.	Northern	Ireland	

1)	Suspended	Sentence	

Under	the	provisions	of	the	Treatment	of	Offenders	Act	(Northern	Ireland)	1968,	offenders	can	
be	subjected	 to	a	 judgment	 for	probation.	This	 judgment	 for	probation	means	 that	 the	court	
orders	the	criminal	penalty	imposed	not	be	executed,	unless	within	the	given	term,	the	convict	
again	commits	a	crime	punishable	by	imprisonment.170	

Probation	can	be	effected	over	imprisonment	of	up	to	two	years	for	crimes	not	falling	into	the	
serious	crime	classification	(which	are	punishable	by	five	years	imprisonment	or	more).171	This	
type	of	suspended	sentence	is	applicable	for	one	to	three	years	since	sentencing.	On	the	other	
hand	 for	 serious	 crime	 offenders	 sentenced	 to	 less	 than	 seven	 years,	 the	 court	 can	 order	
sentence	be	stayed	if	between	one	to	five	years	since	sentencing,	the	convict	does	not	commit	
any	crime	punishable	by	imprisonment.	If	the	above	conditions	are	violated,	the	court	can	order	
that	the	sentence	be	executed.172	In	the	event	that	the	convict	commits	another	crime	during	the	

																																																													
166	Brian	Moss,	Electronic	Monitoring	and	Monitoring	Probation:	The	Case	of	Ireland,	European	Journal	of	Probation,	
August	2018,	p.	55.	
167Ibid.,	p.	125.	
168	 Nicola	 Carr,	 “Pros	 and	 Cons	 of	 Electronic	 Tagging	 of	 Sex	 Offenders”,	 The	 Irish	 Times,	
https://www.irishtimes.com/opinion/pros-and-cons-of-electronic-tagging-of-sex-offenders-1.3532239,	 accessed	
on	10	March	2019.	
169	 Irish	 Prison	 Service,	 Electronic	 Monitoring	 Policy	 Document,	 https://www.irishprisons.ie/wp-
content/uploads/documents_pdf/Irish-Prison-Service-Electronic-Monitoring-Policy.pdf,	p.	2,	accessed	on	18		
November	2018.	
170	Section	18	subsection	(1)	of	the	Treatment	of	Offenders	Act	(Northern	Ireland)	1968.	
171	Section	18	subsections	(1)	and	(1B)	of	the	Treatment	of	Offenders	Act	(Northern	Ireland)	1968.	
172	Section	18	subsection	(1A)	of	the	Treatment	of	Offenders	Act	(Northern	Ireland)	1968.	
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probation	period,	the	police	being	in	charge	are	to	make	report	to	the	court	which	then	will	follow	
up	with	a	summons	or	an	arrest	warrant.	

In	the	event	that	the	convict	is	proven	to	have	reoffended	during	the	probation	period,	the	court	
can	reconsider	the	past	case	to	decide	whether	the	convict	will	be	penalized.	Available	forms	of	
punishments	are	(i)	as	sentenced	in	the	suspended	sentence;	(ii)	lighter	sentence	than	the	initial	
one;	 (iii)	 extended	 period	 of	 suspension;	 or	 (iv)	 no	 further	 sentence	 taking	 into	 account	 the	
suspension	 ordered.173	 If	 the	 court	 can	 only	 impose	 a	 lighter	 sentence,	 extended	 period	 of	
suspension,	 or	 no	 further	 sentence	 if	 the	 court	 is	 of	 the	 opinion	 that	 the	 execution	 of	 the	
sentence	suspended	will	be	unfair	taking	into	consideration	the	facts	in	the	case.	

2)	Deferment	of	Sentence	

Deferment	of	sentence	is	a	deferment	of	the	execution	of	a	judgment	for	a	period	in	order	to	
allow	the	court	time	to	consider	the	penalty	to	impose.	Consideration	of	deferment	is	made	by	
looking	at	 the	behavior	and	 conditions	of	 the	 convict	 after	 the	guilty	 verdict,	 for	example	by	
allowing	time	for	the	convict	to	rectify	his/her	crime.174	Deferment	can	only	be	ordered	if	the	
convict	 agrees	 and	 the	 court	 has	 assessed	 the	 crime	 committed	 and	 the	 personality	 and	
conditions	of	 the	convict,	 in	addition	 to	 the	court	being	of	 the	view	that	such	deferment	will	
remain	fair.175	

Deferment	within	a	period	of	 time	 can	only	be	made	once	or	 renewed.	 Suspension	 is	 for	 six	
months	if	ordered	under	Article	28(1)	of	the	Road	Traffic	Offenders	Order	1996	and	12	months	
for	other	cases.176	The	court	can	pass	a	sentence	against	the	convict	if	during	this	interim,	the	
convict	is	proven	to	have	committed	a	crime.177	

A	convict	whose	sentence	is	deferred	cannot	be	ordered	to	be	arrested	by	the	court.178	However,	
prior	 to	passing	a	 sentence,	 the	 court	 can	 issue	a	 summons	or	 issue	an	arrest	warrant	 if	 the	
convict	does	not	appear	on	a	date	he/she	is	supposed	to	appear.	

3)	Community	Sentence	

																																																													
173	Section	19	subsection	(1)	of	the	Treatment	of	Offenders	Act	(Northern	Ireland)	1968.	
174	Article	3	(1)	of	the	Criminal	Justice	Act	(Northern	Ireland)	1996.	
175	Article	3	of	the	Criminal	Justice	Act	(Northern	Ireland)	1996.	
176	Section	2A	of	the	Criminal	Justice	Act	(Northern	Ireland)	1996.	
177	Section	3	(4)	of	the	Criminal	Justice	Act	(Northern	Ireland)	1996.	
178	Article	3	(9)	of	the	Criminal	Justice	Act	(Northern	Ireland)	1996.	
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Community	sentence	is	a	sentence	imposed	under	the	consideration	that	punishment	among	the	
community	is	regarded	as	one	of	the	more	effective	means	to	manage	behaviors	of	concern.	This	
is	based	on	the	idea	that	placing	all	convicts	in	prisons	is	not	feasible	and	not	beneficial.179	

Elements	in	this	community	punishment	include	(i)	performance	of	unpaid	work;	(ii)	community	
monitoring,	which	involves	routine	meetings	with	correctional	counselors	to	ensure	compliance	
with	 the	 court	 order;	 (iii)	 observance	 of	 an	 order	 to	 remain	 in	 designated	 locations;	 and	 (iv)	
participation	in	various	programs	in	order	to	handle	a	perverse	behavior.180	

4)	Community	Service	

Community	 service	 is	 a	 form	 of	 punishment	 obliging	 the	 convict	 to	work	 or	 perform	 certain	
activities	without	any	remuneration.	This	form	of	punishment	can	only	be	imposed	on	convicts	
of	the	age	of	16	or	more	who	have	committed	crimes	punishable	by	imprisonment,181	but	is	not	
available	for	certain	crimes.182	Community	service	is	to	be	performed	for	40	to	240	hours183	and	
is	to	be	completed	within	one	year.184	

A	community	service	order	is	carried	out	according	to	a	specified	procedure.	Community	service	
can	only	be	ordered	if	the	convict	consents	and	the	court	has	considered	that	it	is	appropriate	
for	the	convict	to	perform	community	service,	after	soliciting	statements	(if	required)	from	the	
probation	officer	and	the	Probation	Board	can	create	terms	to	be	satisfied	by	the	convict.185	Prior	
to	imposing	community	service,	the	court	has	to	declare	that	the	community	service	order	suits	
the	crime	committed,	explain	to	the	convict	the	grounds	for	and	results	of	such	imposition,	and	
the	consequence	for	the	failure	to	meet	the	terms	as	specified	and	the	court’s	authority	to	assess	
the	performance.186	Community	service	is	to	commence	within	12	months	of	the	sentencing.	

In	the	event	that	the	court	imposes	penalties	on	two	substantiated	crimes,	the	court	can	decide	
that	community	service	be	served	concurrently	or	cumulatively.	In	the	event	that	it	is	decided	
that	such	community	service	orders	are	not	to	be	served	concurrently,	the	cumulated	amount	of	

																																																													
179	NI	Direct	Government	Services,	Probation	and	Community	Sentencing,			
https://www.nidirect.gov.uk/articles/probation-and-community-sentencing	accessed	on	10	March	2019	
180Ibid.	
181	In	these	provisions,	an	exception	applies	for	the	provision	that	persons	under	the	age	of	21	cannot	be	imprisoned.	
182	These	include	crimes	under	Article	70(2)	of	the	Firearms	(Northern	Ireland)	Order	[F36	2004]	[F37	or	paragraph	
2(4)	or	(5)	of	Schedule	2	to	the	Violent	Crime	Reduction	Act	2006]	[F38	or	Article	13	or	14	of	the	Criminal	Justice	
(Northern	Ireland)	Order	2008]	[F39	or	section	7(2)	of	the	Human	Trafficking	and	Exploitation	(Criminal	Justice	and	
Support	for	Victims)	Act	(Northern	Ireland)	2015].	
183	Section	13	(1)	of	the	Criminal	Justice	Act	(Northern	Ireland)	1996.	
184	NI	Direct	Government	Service,	loc.	cit.	
185	Section	13	(4)	of	the	Criminal	Justice	Act	(Northern	Ireland)	1996.	
186	Section	13	(7)	of	the	Criminal	Justice	Act	(Northern	Ireland)	1996.	
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service	cannot	exceed	 the	ordinary	provision	on	 the	maximum	amount.	The	provision	on	 the	
maximum	amount	can	be	subject	to	temporary	modification	by	the	secretary	of	state.187	

The	convict	has	a	number	of	obligations	in	performing	community	service,	namely	(i)	maintaining	
contact	with	the	officers;	(ii)	informing	of	any	change	of	residential	address;	and	(iii)	performing	
the	service	according	to	the	amount	of	time	specified	and	other	instructions	of	the	officers.188	
Such	instructions	can	mandate	any	feasible	action,	while	taking	into	consideration	the	belief	or	
faith	of	the	convict	and	the	performance	thereof	does	not	interfere	with	the	time	the	convict	
woks,	studies	or	undergoes	other	educational	activities.189	

5)	Probation	Order	

Probation	 order	 obliges	 the	 convict	 to	 be	 under	 monitoring	 by	 the	 probation	 officer	 for	 a	
specified	period	of	time.	Probation	order	is	given	if	the	court	considers	a	convict	has	been	proven	
to	have	committed	a	crime	but	deserves	this	form	of	punishment	under	certain	considerations.190	
Probation	cannot	be	ordered	for	crimes	under	Article	70(2)	of	the	Firearms	Order	2004	or	Articles	
13	and	14	of	the	Criminal	Justice	Order	2008).191	

The	judge’s	considerations	in	giving	a	probation	order	include	(i)	this	punishment	being	helpful	
for	the	convict	to	undergo	rehabilitation;	(ii)	protection	of	the	public	form	dangers	that	can	arise;	
and	 (iii)	 the	 prevention	 of	 the	 convict	 committing	 more	 crimes.192	 In	 practice,	 a	 number	 of	
conditions	can	be	considered	for	this	order.	When	the	judge	sentences	the	convict	to	community	
order,	the	parole	commissioner	can	decide	that	the	convict	can	be	released	under	permission,	or	
that	person	can	be	released	from	prison	after	serving	a	part	of	his/her	prison	sentence.193	

Probation	order	can	be	ordered	for	six	months	to	three	years.194	This	form	of	punishment	can	be	
ordered	for	persons	of	the	age	of	10	or	more	and	cannot	be	served	without	consent	when	the	
subject	has	 reached	the	age	of	14.195	 In	 the	event	 that	 the	convict	has	previously	been	given	
sentence	 suspension,	 this	probation	 cannot	be	 re-imposed.	 Specifically	 for	 custody	probation	
orders,	the	subject	has	to	be	at	least	17	year-old	and	the	imposition	thereof	requires	the	consent	
of	the	subject.196	

																																																													
187	Section	13	(10)	of	the	Criminal	Justice	Act	(Northern	Ireland)	1996.	
188	Section	14	(1)	of	the	Criminal	Justice	Act	(Northern	Ireland)	1996.	
189	Section	14	(3)	of	the	Criminal	Justice	Act	(Northern	Ireland)	1996.	
190	Section	10	(1)	of	the	Criminal	Justice	Act	(Northern	Ireland)	1996.	
191	Section	10	(1)	of	the	Criminal	Justice	Act	(Northern	Ireland)	1996.	
192	Section	10	(1)	of	the	Criminal	Justice	Act	(Northern	Ireland)	1996.	
193	NI	Direct	Government	Service,	loc.	cit.	
194	Section	10	(1)	of	the	Criminal	Justice	Act	(Northern	Ireland)	1996.	
195	Section	10	(3)	of	the	Criminal	Justice	Act	(Northern	Ireland)	1996.	
196	NI	Direct	Government	Service,	loc.	cit.	
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The	 court	 has	 the	 authority	 to	 add	 conditions	 to	be	observed	 for	 a	 specified	period	of	 time,	
whether	for	any	part	of	the	probation	or	the	entire	probation.	The	additional	conditions	take	into	
account	the	case	circumstances,	the	effects	on	the	rehabilitation	of	the	convict	and	the	safety	of	
the	public.197	A	number	of	conditions	available	to	be	imposed	relate	to	the	residence,	activity,	
participation	 in	 the	 training	 center	 (day	 centre),	 and	 mental	 care	 for	 drugs	 and	 alcohol	
addiction.198	 The	 condition	 of	 paying	 compensation	 for	 loss	 of	 items	 cannot	 be	 imposed	 on	
convicts	under	probation.199	

The	convict	has	the	obligations	to	maintain	contact	with	the	appointed	probation	counselor	and	
to	inform	the	probation	counselor	of	any	change	of	residential	address.200	If	the	convict	fails	to	
attend	to	the	conditions	imposed,	the	court	can	re-summon	him/her	to	order	fine	or	other	forms	
of	penalty.201	

Monitoring	is	performed	by	the	Probation	Board.	This	 institution	has	a	number	of	authorities,	
namely	(i)	assessing	the	convict	and	preparing	a	report	for	the	court,	the	Parole	Commissioners,	
and	other	parties	requiring	such	report;	(ii)	observing	the	performance	of	the	court	order	in	the	
community;	 (iii)	 providing	 service	 and	 conducting	 intervention	 on	 the	 convict;	 (iv)	 making	
available	 victim	 information	 scheme	 for	 direct	 victims	 of	 offenders	 under	 probation;	 and	 (v)	
cooperating	with	the	police,	the	prison	institution,	and	other	institutions	to	manage	risks	arising	
from	offenders	with	crimes	of	the	most	serious	order.	

6)	Combination	Order	

Combination	order	is	an	order	comprising	more	than	one	punishment	forms,	a	combination	of	
community	service	and	probation.	A	combination	order	can	be	imposed	on	offenders	of	the	age	
of	16	or	more	that	has	committed	a	crime	punishable	by	imprisonment	with	certain	exceptions,	
such	 as	 crimes	 with	 obligatory	 sentences	 and	 crimes	 punishable	 under	 the	 firearms	 act.	
Combination	 order	 can	 be	 sentenced	 under	 the	 considerations	 of	 the	 rehabilitation	 of	 the	
convict,	protection	of	the	public	from	greater	dangers	or	prevention	from	further	offences.202	A	
convict	subjected	to	this	order	is	to	be	monitored	by	the	correctional	house	within	a	period	of	
time	between	12	months	to	three	years,	and	to	perform	unpaid	work	for	a	specified	amount	of	
time	between	40	to	100	hours.203	

																																																													
197	Section	11	(1)	of	the	Criminal	Justice	Act	(Northern	Ireland)	1996.	
198	EU	Probation	Project,	loc.	cit.	
199	Section	11	(2)	of	the	Criminal	Justice	Act	(Northern	Ireland)	1996.	
200	Section	10	(6)	of	the	Criminal	Justice	Act	(Northern	Ireland)	1996.	
201	NI	Direct	Government	Service,	loc.	cit.	
202	Section	15	(2)	of	the	Criminal	Justice	Act	(Northern	Ireland)	1996.	
203	Section	15	(1)	of	the	Criminal	Justice	Act	(Northern	Ireland)	1996.	



42	
	

7)	Alternatives	to	Imprisonment	for	Juveniles	

The	 Northern	 Irish	 law	 provides	 several	 alternatives	 to	 imprisonment	 for	 juveniles.	 Such	
alternatives	 to	 imprisonment	 include	 (i)	 the	 order	 to	 regularly	 appear	 in	 certain	 institutions	
(attendance	 centre	 order);	 (ii)	 the	 order	 to	make	 reparation	 to	 the	 victim;	 (iii)	 the	 order	 to	
perform	activities	among	the	community;	and	(iv)	the	order	to	attend	youth	conferences.204	

The	attendance	centre	order	is	performed	for	12	to	24	hours	in	several	months.	The	designated	
institution	is	usually	the	local	Youth	Justice	Agency,	and	while	being	in	attendance	in	said	agency,	
the	young	person	will	attend	two-hour	sessions.	The	performance	of	this	order	cannot	interfere	
with	the	studies	or	work	of	the	young	person.205	

The	order	for	reparation	for	the	victim	is	performed	not	only	for	the	direct	victims,	but	also	for	
the	public.	This	order	is	performed	through	activities	to	participate	in	such	as	behavior	correction	
programs	or	programs	for	helping	other	people	through	charitable	activities.	The	Youth	Justice	
Agency	will	help	juveniles	perform	this	order.206	

On	the	other	hand	order	 for	attendance	 in	a	youth	conference	 is	 intended	to	help	the	young	
person	understand	what	his/her	past	crime	and	 the	way	 to	 remedy	damages	 inflicted	on	 the	
victims.	This	order	requires	prior	admission	of	guilt	by	the	young	person.207	

e.	New	South	Wales	

1)	Community	Correction	Order	and	Intensive	Correction	Order	

Community	correction	order	is	a	relatively	lighter	type	of	court	order	compared	to	full-time	types	
of	 punishment	 and	 can	 be	 performed	 among	 the	 community/public,	 whereas	 intensive	
correction	order	while	similar	to	community	correction	order	 is	 implemented	for	offenders	of	
more	serious	crimes.	The	court	can	give	a	community	correction	order	or	intensive	correction	
order	of	punish	offenders	of	crimes	that	are	not	in	all	cases	punishable	by	imprisonment	but	too	
serious	to	be	punished	only	with	fines	or	lighter	sentences.208	The	term	of	community	correction	
order	cannot	exceed	three	years	and	commences	on	the	sentencing	date,209	whereas	intensive	
correction	order	can	be	administered	for	up	to	two	years.210	

																																																													
204	NI	Direct	Government	Service,	loc.	cit.	
205	NI	Direct	Government	Service,	Youth	Justice,	https://www.nidirect.gov.uk/articles/youth-justice#toc-5,	accessed	
on	10	March	2019.	
206Ibid.	
207Ibid.	
208	Section	8(1)	of	the	Crimes	(Sentencing	Procedure)	Act	1999	(NSW).	
209	Section	85,	Section	86	of	the	Crimes	(Sentencing	Procedure)	Act	1999	(NSW).	
210	 NSW	 Corrective	 Services,	 Intensive	 Correction	 Order,	
https://www.correctiveservices.justice.nsw.gov.au/Pages/CorrectiveServices/Community%20Corrections/offe	
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Community	 correction	 order	 cannot	 be	 given	 for	 perpetrators	 of	 certain	 crimes,	 namely	 (i)	
murder;	(ii)	certain	types	of	sexual	violence;	(iii)	terrorism;	(iv)	crimes	related	to	serious	crime	
prevention;211	(v)	public	security-related	crimes;212	(vi)	crimes	involving	the	use	of	firearms;	(vii)	
crimes	involving	violation	of	statutory	prohibitions,	or	intention	to	commit	crimes	under	numbers	
(i)	 to	 (vi);	 and	 (vii)	 attempt,	 conspiracy,	 or	 induction	 to	 commit	 crimes	 under	 numbers	 (i)	 to	
(vii).213	

In	delivering	community	correction	order	and	intensive	correction	order,	the	court	has	to	take	
into	consideration	certain	conditions.	The	main	consideration	is	the	safety	of	the	public,	the	next	
being	 consideration	on	available	options	 (between	 community	 correction	order	or	 full	 prison	
sentence)	to	mitigate	the	risk	of	re-offending	by	the	convict	and	consideration	under	Section	3A	
of	 the	 Crimes	 (Sentencing	 Procedure)	 Act	 1999	 (NSW)	 with	 regards	 to	 the	 objectives	 of	
sentencing.214	

The	court	also	has	to	assess	the	personal	suitability	of	the	offender	in	performing	a	community	
correction	order.	The	court	has	to	consider	assessment	on	the	offender,	all	pieces	of	evidence	
submitted	 by	 the	 community	 corrections	 officer,	 and	 other	 information	 presented	 in	 the	
proceedings	 as	 deemed	 necessary.	 However,	 in	 formal	 terms	 the	 court	 is	 not	 bound	 by	 the	
assessment	report	in	taking	its	decisions.215	

In	 the	 event	 of	 intensive	 correction	 order,	 the	 court	 has	 to	 impose	 general	 conditions	 and	
additional	conditions.	The	general	conditions	are	that	the	offender	cannot	commit	any	offence	
or	crime	and	the	offender	has	to	comply	with	monitoring	by	the	community	corrections	officer.	
For	additional	conditions,	the	court	has	to	impose	at	least	one	(except	in	special	circumstances	
the	reasons	 for	which	have	to	be	stated	by	the	court)	of	 the	following:	 (i)	condition	of	house	
arrest;	(ii)	condition	of	electronic	monitoring;	(ii)	curfew	condition	for	certain	times	of	day;	(iv)	
condition	of	performance	of	community	service	assignments	for	certain	amounts	of	time	(not	
exceeding	750	hours	or	other	amount	specified	by	regulation	relating	to	the	crime	committed,	
whichever	 is	 lower);	 (v)	 condition	 of	 participation	 in	 rehabilitation	 programs	 or	 care;	 (vi)	
condition	 of	 being	 free	 from	 or	 stopping	 the	 consumption	 of	 alcohol	 or	 drugs	 or	 both;	 (vii)	
condition	of	maintaining	contact	with	designated	individuals;	and	(viii)	prohibition	from	being	in	
designated	places.216	

																																																													
nder-management-in-the-community/intensive-correction-order.aspx,	accessed	on	24	January	2019.	
211	According	to	Section	8	of	the	Crimes	(Serious	Crime	Prevention	Orders)	Act	2016.	
212	According	to	Section	87ZA	of	the	Law	Enforcement	(Powers	and	Responsibilities)	Act	2002.	
213	Section	67	of	the	Crimes	(Sentencing	Procedure)	Act	1999	(NSW)	
214	Section	66	of	the	Crimes	(Sentencing	Procedure)	Act	1999	(NSW)	
215	Section	69	of	the	Crimes	(Sentencing	Procedure)	Act	1999	(NSW)	
216	Section	73A	of	the	Crimes	(Sentencing	Procedure)	Act	1999	(NSW)	
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In	 addition,	 the	 court	 cannot	 impose	 condition	 of	 house	 arrest	 or	 community	 service	 in	 an	
intensive	community	order	unless	the	assessment	report	declares	that	it	has	been	suitable	for	
the	convict	to	be	subjected	to	such	condition.	The	court	also	has	the	authority	to	limit	the	term	
of	additional	conditions	when	an	intensive	correction	order	is	administered.217	

One	 form	of	 intensive	 correction	 order	 or	 community	 correction	 order	 activity	 is	 community	
service.	 The	 general	 conditions	 for	 community	 service	 are	 the	 convict	 is	 not	 to	 commit	 any	
offence	and	is	to	appear	before	the	court	if	summoned	at	any	time.218	

The	 maximum	 amounts	 of	 hours	 of	 community	 service	 applied	 a	 condition	 for	 an	 intensive	
correction	order	or	community	correction	order	are:219	

1) 100	hours	for	crimes	punishable	by	up	to	six	months	in	prison,	or	
2) 200	hours	for	crimes	punishable	by	between	six	months	to	one	year	in	prison,	or	
3) 500	 hours	 for	 crimes	 punishable	 by	 more	 than	 one	 year	 in	 prison	 for	 community	

correction	order,	or	
4) 750	hours	for	crimes	punishable	by	more	than	one	year	in	prison	for	intensive	correction	

order.	

Further	the	minimum	periods	of	performance	are:220	
1) Six	months	 if	 the	 total	 community	 service	work	 hours	 to	 perform	do	 not	 exceed	 100	

hours,	or	
2) 12	months	if	the	total	community	service	work	hours	to	perform	are	between	100	hours	

and	00	hours,	or	
3) 18	months	if	the	total	community	service	work	hours	to	perform	are	between	300	hours	

and	500	hours,	or	
4) Two	years	if	the	total	community	service	work	hours	to	perform	are	more	than	500	hours.	

2)	Probation	

Probation	is	not	explicitly	provided	for	in	the	law,	but	the	court	can	order	that	the	convict	does	
not	undergo	the	sentence	under	certain	conditions.	The	offender	can	be	sentenced	to	probation	
if	he/she	exhibits	good	behavior	under	the	supervision	of	the	probation	service	and	the	parole	
service.	 In	 ordering	 probation,	 the	 court	 has	 the	 authority	 to	 impose	 specific	 conditions,	 in	
addition	to	the	condition	of	good	behavior.	If	the	offender	commits	a	violation,	the	offender	can	
be	brought	before	the	court	to	be	sentenced	for	the	initial	offence	he/she	committed.221	

																																																													
217	Section	71	of	the	Crimes	(Sentencing	Procedure)	Act	1999	(NSW)	
218	Section	88	of	the	Crimes	(Sentencing	Procedure)	Act	1999	(NSW)	
219	Section	14	of	the	Crimes	(Sentencing	Procedure)	Act	1999	(NSW)	
220Ibid.	
221	Honour	Figgis,	Probation,	an	Overview	in	NSW	Parliamentary	Library	Research	Service	Vol.	1,	1998,	p.	6.	
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C.	The	Urgency	of	Alternatives	to	Imprisonment	in	Indonesia	

As	described	 in	Chapter	 I,	 Indonesia	needs	 to	push	 for	 alternatives	 to	 imprisonment	 and	 the	
administration	 thereof	 as	 one	 way	 to	 reduce	 overcrowding.	 Referring	 to	 the	 Tokyo	 Rules,	
alternatives	 to	 imprisonment	 are	 one	 of	 the	 primary	 strategies	 in	 the	 reduction	 of	
overcrowding.222	The	use	of	alternatives	to	imprisonment	to	reduce	the	amount	of	imprisonment	
will	contribute	to	the	reduction	of	inmates	of	detention	centers	and	correctional	institutions.	

The	government	of	 Indonesia	has	attempted	 to	overcome	the	 tip	of	overcrowding	by	several	
measures,	including	increasing	the	number	of	available	correctional	institutions	and	detention	
centers,223	 accelerating	 the	 outflow	of	 inmates,	 and	 distribution	 of	 inmates.224	 These	 various	
measures	are	the	surface-level	solutions,	whereas	deeper	level	issues	should	also	be	solved,	as	it	
has	been	proven	that	such	measures	do	not	have	significant	impacts	in	the	reduction	of	detention	
center	and	correctional	institution	populations.225	As	at	April	2019,	there	were	522	correctional	
institution	 and	 detention	 center	 technical	 administration	 units	 all	 over	 Indonesia	 with	 a	
combined	capacity	for	126,963	people,	whereas	the	number	of	inmates	was	264,703	people.226	

Each	month,	according	to	the	detainee	and	inmate	data	of	2017,	the	number	of	new	inmates	and	
detainees	in	detention	centers	and	correctional	institutions	stands	at	an	average	of	1,861	people.	
This	 number	 is	 quite	 large	 compared	 to	 the	 average	 capacity	 of	 detention	 centers	 and	
correctional	institutions	in	Indonesia,	which	is	only	243	people.	Construction	of	new	detention	
centers	and	correctional	institutions	will	only	constitute	temporary	solution	if	there	is	no	control	
in	place,	especially	with	 respect	 to	 the	 input	or	output	of	detention	centers	and	correctional	
institutions.227	

Management	 of	 detainee	 and	 inmate	 inputs	 can	 be	 performed	 by	 making	 changes	 to	
imprisonment	policy.228	This	is	in	line	with	other	factors	contributing	to	overcrowding,	namely:	
first,	criminal	justice	policy,	which	includes	prohibitions	under	excessive	penalties229	and	the	ease	
with	which	people	are	imprisoned	(over-criminalization)	and	provisions	on	pre-trial	detention.	

																																																													
222	Marcelo	Berdet,	Are	Alternative	Sanctions	an	Effective	Civil	Remedy	to	Overcrowding	Psion	Population	in	Brazil?	
in	Revista	Brasileira	de	Ciencias	Criminais	Vol.	103	July-August	2013,	p.	385.	
223	ICJR	FGD,	7	February	2019.	
224	National	Law	Development	Agency,	Indonesian	MLHR,	Naskah	Akademik	RUU	tentang	Perubahan	atas	Undang-
Undang	Nomor	12	Tahun	1995	tentang	Pemasyarakatan,	2013,	p.	217.	
225	Anugerah	R.	Akbari	 in	the	“Mencari	Solusi	Penjara	Penuh”	Open	Discussion	and	Media	Briefing”,	27	February	
2019.	
226	Directorate	General	of	Corrections,	Correction	Database	System,	smslap.ditjenpas.go.id.	
227	ICJR	FGD,	7	February	2019.	
228	Anugerah	R.	Akbari	in	the	ICJR	Open	Discussion	and	Media	Briefing”,	27	February	2019.	
229	 Currently	 there	 are	 still	 quite	 a	 large	 number	 of	 multi-interpretation	 clauses	 which	 also	 result	 in	 over-
criminalization,	such	as	Articles	111	and	112	of	the	Narcotics	Law,	which	were	declared	by	the	Supreme	Court	as	
“garbage	bin”	clauses	in	Supreme	Court	Decision	No.	1071K/Pid.Sus/2012.	
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This	 condition	 is	 exacerbated	by	 the	 phenomenon	of	 penal	 populism230	 and	 the	 tendency	 to	
prioritize	prison	sentences,	as	seen	in	the	continued	production	of	various	provisions	of	prison	
sentences.	The	2011	ICR	research	observes	that	in	1946	to	2007,	Indonesia	continued	to	create	
crimes	punishable	by	more	than	five	years	in	prison.	In	1995	crimes	outside	the	Indonesian	Penal	
Code	punishable	by	more	than	five	years	in	prison	numbered	215	crimes,	and	in	2007	had	risen	
by	100	percent	to	443	crimes.	This	situation	correlated	with	the	steady	increase	of	pressure	on	
the	occupancy	capacity	of	detention	centers	and	correctional	institutions	all	over	Indonesia.231	

Second,	there	is	a	tendency	to	view	detention	of	a	suspect/convict	without	consideration	of	the	
urgency	of	 detention.	 In	 the	2013	data,	 pre-trial	 detainees	 contribute	 to	 45.95%	of	 the	 total	
taking	up	of	the	occupancy	capacity,	as	part	of	a	percentage	that	was	on	the	rise	over	the	years	
(2014:	45.80%,	2015:	47.14%,	2016:	54.72%,	2017:	57.24%.232	Law	enforcement	tends	to	view	
detention	as	a	necessity	or	as	a	common	practice	after	a	person	has	been	named	suspect,	or	
holds	the	assumption	that	the	more	people	are	imprisoned	the	more	it	is	of	an	achievement.233	
The	police	rarely	utilize	the	discretionary	authority	bestowed	on	it,	whereas	prosecutors	always	
attempt	to	substantiate	their	charges	that	are	oftentimes	forced,	and	there	is	an	impression	that	
judges	are	in	a	rush	in	sentencing.	

This	 issue,	 if	 managed	 in	 a	 better	 way,	 can	 be	 a	 permanent	 solution	 for	 overcrowding.	
Alternatives	to	imprisonment	present	themselves	as	a	solution	to	control	the	inflow	of	detainees	
and	inmates	in	detention	centers	and	correctional	institutions.	Law	enforcement,	such	as	judges,	
will	have	the	option	to	assess	whether	a	person	indeed	deserves	being	imprisoned	and	spending	
his/her	time	in	a	detention	center	and	correctional	institution,	or	if	justice	can	be	upheld	using	
other	means.	The	room	for	alternatives	to	imprisonment	has	to	be	opened	up	expansively	so	as	
to	 reduce	 the	 inflow	 of	 offenders	 to	 detention	 centers	 and	 correctional	 institutions	 by	 a	
significant	measure.	

Various	 countries	 have	 adopted	 and	 produced	 best	 practices	 in	 the	 use	 of	 alternatives	 to	
imprisonment	to	reduce	overcrowding.	The	Netherlands	in	2016	shut	19	prisons	due	to	the	lack	
of	inmates	and	detainees,	which	in	the	previous	decade	was	the	country	with	the	highest	amount	
of	 imprisonment	 in	Europe.	This	change	came	about	because	 judges	 in	the	Netherlands	more	
frequently	imposed	alternatives	to	imprisonment	to	convicts.234	

																																																													
230	 ICJR,	 “Kebangkitan	 Penal	 Populism	 in	 Indonesia”,	 https://icjr.or.id/kebangkitan-penal-populism-di-indonesia/,	
accessed	on	10	January	2019.	
231	ICJR,	Overcrowding,	p.	37.	
232Ibid.,	p.	49.	
233Ibid.,	p.	51.	
234	Lucy	Ash,	“The	Dutch	Prison	Crisis:	A	Shortage	of	Prisoners”,	BBC	News,	https://www.bbc.com/news/magazine-
37904263,	accessed	on	15	January	2019.	



47	
	

	 	



48	
	

CHAPTER	III	

PROVISIONS	AND	IMPLEMENTATION	OF	ALTERNATIVES	TO	IMPRISONMENT	IN	INDONESIA	

	

A.	Legal	Framework	for	Alternatives	to	Imprisonment	in	Indonesia	

Indonesia	 provides	 for	 alternatives	 to	 imprisonment	 in	 a	 number	 of	 laws	 and	 regulations,	
including	the	Indonesian	Penal	Code,	the	JCJS	Law,	and	the	Narcotics	Law.	The	Indonesian	Penal	
Code	recognizes	at	least	two	forms	of	alternatives	to	imprisonment,	namely	fine	and	conditional	
sentence	or	 probation.	 In	 the	Narcotics	 Law,	only	 rehabilitation	 is	 recognized,	 specifically	 for	
narcotic	abusers	and	addicts.	The	JCJS	is	more	progressive	than	the	Indonesian	Penal	Code	and	
the	Narcotics	Law,	for	providing	various	forms	of	alternative	alternatives	to	 imprisonment	for	
minors	involved	in	criminal	cases,	namely	vocational	training	sentence,	 institutional	education	
sentence,	 several	 certain	 measures,	 and	 conditional	 sentences	 comprising	 non-institutional	
placement,	community	service,	and	monitoring.	

a.	The	Indonesian	Penal	Code	

1)	Fine	

Fines	are	provided	in	Article	10	of	the	Indonesian	Penal	Code,	namely	a	sentence	to	pay	a	certain	
sum	 of	money	 or	 fine.	 The	 penalty	 of	 fine	 is	 formulated	 as	 an	 alternative	 to	 other	 types	 of	
punishment	 for	 crime,	 whereas	 formulation	 as	 the	 only	 sentence	 applies	 only	 for	 offence	
categories.	In	various	other	laws	also	allowing	for	the	penalty	of	fine,	it	is	never	formulated	as	
the	only	sentence	but	always	as	an	alternative	to	prison	sentence.	

Table	2.	Provisions	outside	the	Indonesian	Penal	Code	Governing	Fine	Sentence	

Law	 Article	 Range	of	Fine	
(excluding	Aggravation)	

Law	Number	23	of	2004	on	Eradication	of	
Domestic	Violence	

Articles	44	to	
49	

Not	exceeding	Rp500,000,000.00	
(five	hundred	million	rupiahs)	

Law	Number	35	of	2009	on	Narcotics	 Article	128,	
Article	131,	
Article	134	

Not	exceeding	Rp50,000,000.00	
(fifty	million	rupiahs)	

Law	Number	5	of	1997	on	Psychotropics	 Article	65	 Not	exceeding	Rp20,000,000.00	
(twenty	million	rupiahs)	

Law	Number	31	of	1999	on	Eradication	of	
Corruption	

Article	3,	
Article	5,	
Article	13,	

Not	exceeding	
Rp1,000,000,000.00	(one	billion	
rupiahs)	
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Articles	21	to	
24	

Law	Number	11	of	2012	on	Juvenile	
Criminal	Justice	System	 Article	96	 Not	exceeding	Rp200,000,000.00	

(two	hundred	million	rupiahs)	
Law	Number	19	of	2016	on	Amendment	
to	Law	Number	11	of	2008	on	Electronic	
Information	and	Transactions	

Articles	45	to	
51	

Not	exceeding	
Rp12,000,000,000.00	(twelve	
billion	rupiahs)	

Law	Number	44	of	2008	on	Pornography	 Articles	29	to	
36	and	38	

Not	exceeding	
Rp7,500,000,000.00	(seven	billion	
five	hundred	rupiahs)	

Law	Number	8	of	1999	on	Consumer	
Protection	 Article	61	

Not	exceeding	
Rp2,000,000,000.00	(two	billion	
rupiahs)	

	

The	Indonesian	Penal	Code	does	not	specify	particular	terms	or	deadlines	for	the	payment	of	a	
fine.	In	practice,	as	noted	by	Muladi	and	Arif,	never	has	a	court	decision	quoted	a	deadline	for	
the	payment	of	a	criminal	fine	in	the	ruling	thereof.235	In	the	event	that	convict	is	unable	to	pay	
the	 fine,	 the	 fine	 sentence	 can	 be	 substituted	 with	 detention	 of	 up	 to	 eight	 months.	 The	
Indonesian	Penal	Code	also	does	not	specify	who	can	pay	for	a	fine,	that	the	payment	of	a	fine	
can	be	made	by	anyone	on	behalf	of	the	convict.	Projodikoro	claims	that	the	lack	of	provision	on	
the	payer	of	a	fine	can	render	this	sentence	fuzzy.236	

Initially	the	amount	of	fines	provided	in	the	Indonesian	Penal	Code	ranged	in	the	hundreds	of	
rupiahs,	despite	being	the	result	of	an	amendment	made	in	1960	(via	Law	No.	16	Prp	of	1960	on	
Several	Amendments	to	the	Indonesian	Penal	Code	and	Law	No.	18	Prp	of	1960	on	Changes	to	
Amounts	of	Fines	in	the	Indonesian	Penal	Code	and	in	Other	Criminal	Provisions	Issued	Prior	to	
17	August	1945).	As	a	result,	the	administration	of	fines	became	less	effective	because	 it	was	
rarely	sought	by	the	prosecutor	and	imposed	by	the	judge	because	the	sums	did	not	reflect	the	
current	value	of	the	rupiah.237	

The	Supreme	Court	in	2012	issued	Supreme	Court	Regulation	Number	2	of	2012	on	Adjustment	
to	Definition	of	Petty	Crime	and	Sum	of	Fine	 in	 the	 Indonesian	Penal	Code.	This	 regulation	 is	
aimed	at	restoring	the	effectiveness	of	criminal	fine	sentencing	by	adjusting	the	sums	of	fines	to	
the	then-prevailing	value	of	gold.	Article	1	of	the	regulation	states	the	expression	‘two	hundred	
fifty	rupiahs”	in	Articles	364,	373,	379,	384,	407	and	482	of	the	Indonesian	Penal	Code	is	to	read	
Rp2,500,000.00	 (two	 million	 five	 hundred	 thousand	 rupiahs)	 and	 Article	 2	 states	 that	 the	
																																																													
235	Indung	Wijayanto,	Kebijakan	Pidana	Denda	di	KUHP	dalam	Sistem	Pemidanaan	Indonesia	in	Pandecta	Vol.	10	No.	
2,	2015,	pp.	248-257.	
236Ibid.	
237Ibid.	
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maximum	amount	of	 fines	enforceable	 in	 the	 Indonesian	Penal	Code	 is	multiplied	by	a	 factor	
1,000,	except	Article	303	paragraph	1	and	paragraph	2	on	gambling.	

However	 this	 regulation	was	met	with	 criticisms	 due	 to	 a	 number	 of	weaknesses.	Wijayanto	
mentioned	that	there	were	at	least	three	weaknesses	in	the	regulation:	first,	amendment	to	the	
provisions	of	the	Indonesian	Penal	Code,	which	is	a	law,	should	not	have	been	made	by	means	of	
a	Supreme	Court	Regulation	that	this	 implied	procedural	 issues	 in	amending	provisions	of	the	
law.	Second,	there	was	a	mismatch	between	Article	3	which	provided	for	the	multiplication	of	
fine	sums	by	a	factor	of	1,000	and	the	general	elucidation	of	the	sixth	paragraph	which	concluded	
that	in	order	to	adjust	the	value	of	rupiah	with	the	then-prevailing	value	of	gold,	sums	of	fines	
were	to	be	multiplied	by	a	factor	of	10,000.	Third,	in	view	of	the	binding	nature	of	the	regulation	
being	 applicable	 only	win	 the	 Supreme	 Court,	 investigators	 and	 public	 prosecutors	were	 not	
thought	 to	 observe	 the	 decision,	 resulting	 in	 less-than-effective	 implementation	 and	 prison	
sentence	remaining	the	primary	option.238	

2)	Conditional	Sentence	(Probation)	

Conditional	sentence	in	the	form	of	probation	sentence	is	provided	in	Article	14	of	the	Indonesian	
Penal	 Code.	 Conditional	 sentence	 is	 imposed	when	 the	 judge	 imposes	 a	 prison	 sentence	not	
exceeding	one	 year	or	detention	 sentence	 (excluding	 substitution	detention)	 and	orders	 that	
such	 sentence	 not	 be	 administered	 under	 certain	 conditions.239	 Such	 judge	 order	 to	 serve	
probation	term	has	to	be	accompanied	with	the	supporting	reasons.240	

This	 sentence	can	only	be	 imposed	 if	 the	 judge	 is	of	 the	opinion	 that	 there	will	be	adequate	
supervision	 for	 the	 satisfaction	 of	 the	 general	 condition	 and	 specific	 conditions.	 The	 general	
condition	 is	 that	 the	 convict	 will	 not	 commit	 any	 crime.241	Whereas	 the	 specific	 conditions,	
referring	to	Article	14c	of	the	Indonesian	Penal	Code,	are	(i)	within	a	certain	period	of	time,	which	
does	not	exceed	 the	probation	 term,	 the	convict	 is	 to	wholly	or	partially	 compensate	 for	 the	
damages	 arising	 out	 of	 the	 crime	 he/she	 committed;	 (ii)	 the	 convict’s	 behavior	 to	 exhibit	
throughout	the	whole	or	part	of	probation	has	to	meet	certain	criteria.	The	 Indonesian	Penal	
Code	 also	 provides	 that	 specific	 conditions	 to	 be	 added	 cannot	 contain	 elements	 that	 limit	
freedom	of	religion	or	political	freedom	of	the	convict.242	

																																																													
238Ibid.	
239	Article	14a	paragraph	(1)	of	 the	 Indonesian	Penal	Code	(Kitab	Undang-Undang	Hukum	Pidana),	 translated	by	
Moeljatno,	KUHP,	Pradnya	Paramita,	Jakarta,	1976.	
240	Article	14a	paragraph	(5)	of	the	Indonesian	Penal	Code.	
241	Article	14a	paragraph	(4)	of	the	Indonesian	Penal	Code.	
242	Article	14c	paragraph	(3)	of	the	Indonesian	Penal	Code.	
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With	regards	to	the	term	of	a	conditional	sentence,	Article	14b	paragraph	(1)	provides	for	up	to	
three	years	probation	term	over	crimes	and	offences	under	Articles	492,	504,	505,	506,	and	536	
of	 the	 Indonesian	 Penal	 Code	 and	 up	 to	 two	 years	 over	 other	 offences.	 The	 judge	 has	 the	
authority	to	extend	the	probation	term	once	for	up	to	half	of	the	maximum	term	available	for	
such	probation.243	The	probation	term	served	does	not	take	into	account	the	time	the	convict	is	
under	 lawful	 detention	 and	 starts	 only	 when	 the	 ruling	 has	 been	 permanent	 and	 has	 been	
notified	of	to	the	convict.244	If	during	the	probation	term	the	convict	commits	a	crime	or	fails	to	
satisfy	the	specific	conditions	imposed	by	the	judge,	he/she	is	obliged	to	serve	the	initial	prison	
sentence	or	at	the	very	least	will	receive	a	warning	from	the	judge.245	

Supervision	on	 the	 convict,	with	 specific	 regards	 to	 the	 satisfaction	of	 conditions	 imposed,	 is	
under	 the	 authority	 of	 the	 supervising	 and	monitoring	 judge.	 This	 is	 in	 line	with	 Article	 280	
paragraph	 4	 of	 the	 Indonesian	 Penal	 Procedure	 Code	 (Kitab	 Undang-Undang	 Acara	 Pidana),	
providing	that	the	duties	of	supervision	and	monitoring	by	the	judge	as	stipulated	in	Article	277	
of	the	KUHAP246	apply	also	in	the	case	of	conditional	sentence.	The	judge	also	has	the	authority,	
pursuant	to	Article	14d	paragraph	(2),	to	require	certain	persons	(institutions	in	the	form	of	a	
legal	entity	and	domiciled	in	Indonesia,	leaders	of	a	shelter	facility,	or	certain	officials)	to	provide	
further	support	or	guidance	for	a	convict	on	fulfilling	specific	conditions.	If	deemed	necessary,	
the	 judge	can	modify	specific	conditions	or	the	term	of	specific	conditions	during	a	probation	
term	based	on	the	results	of	supervision	and	monitoring.247	

b.	Law	Number	11	of	2012	on	Juvenile	Criminal	Justice	System	

The	JCJS	Law	 is	considered	as	a	progressive	regulation	 for	allowing	 for	various	alternatives	 to	
imprisonment	 for	minors	 involved	 in	 criminal	 cases.	Article	71	of	 the	 JCJS	 Law	provides	 for	a	
number	of	basic	punishments	for	minors	other	than	imprisonment,	namely:	(i)	warning,	which	is	
the	 lightest	 sentence	 which	 does	 not	 involve	 the	 deprivation	 of	 liberty	 of	 the	 minor;248	 (ii)	
vocational	training;	(iii)	institutional	education;	and	(iv)	conditional	sentence	in	the	form	of	non-
institutional	 education,	 supervision,	 and	 community	 service.	 Furthermore,	 the	 JCJS	 Law	 also	
provides	 for	 a	 number	 of	 measures	 available	 for	 imposition	 on	 minors	 as	 alternatives	 to	
imprisonment.	

																																																													
243	Article	14e	of	the	Indonesian	Penal	Code.	
244	Article	14b	paragraphs	(2)	and	(3)	of	the	Indonesian	Penal	Code.	
245	Article	14f	paragraph	(1)	of	the	Indonesian	Penal	Code.	
246	Article	277	of	the	Indonesian	Penal	Procedure	Code	mandates	that	 in	any	proceeding	there	be	a	judge,	to	be	
named	supervising	and	monitoring	 judge,	assigned	with	 the	 specific	duty	 to	assist	 the	chief	 judge	 in	 conducting	
supervision	and	monitoring	of	the	court	adjudication	imposing	a	sentence	of	deprivation	of	liberty.	
247	Article	14e	of	the	Indonesian	Penal	Code.	
248	Article	72	of	Law	Number	1	of	2012	on	Juvenile	Criminal	Justice	System	(the	JCJS	Law).	
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1)	Vocational	Training	

This	 sentence	 of	 vocational	 training	 is	 only	 recognized	 in	 juvenile	 criminal	 justice	 system.	 In	
addition	 to	 being	 a	 sole	 sentence	 as	 a	 basic	 punishment,	 this	 sentence	 is	 also	 a	 substitute	
sentence	for	a	fine	in	the	case	of	the	criminal	clause	under	which	a	minor	is	charged	is	cumulative	
in	the	forms	of	imprisonment	and	fine.249	The	duration	of	vocational	training	ranges	between	a	
minimum	 of	 three	 months	 to	 a	 maximum	 of	 one	 year.250	 Juvenile	 offenders	 will	 placed	 at	
institutions	providing	 vocational	 trainings	 according	 to	 their	 age.251	 Several	 examples	of	 such	
institutions	 include	vocational	 training	centers,	vocational	education	 institutions	administered	
by,	for	example,	the	government	ministries	overseeing	the	portfolios	of	manpower,	education,	
or	social	affairs.252	

2)	Institutional	Education	

In	the	event	that	the	condition	and	offence	of	a	minor	do	not	pose	dangers	for	the	community,	
Article	 8	 paragraph	 (2)	 of	 the	 JCJS	 Law	 mandates	 that	 institutional	 education	 sentence	 be	
available	 to	 be	opted	 for	 as	 an	 alternative	 to	 imprisonment	 against	 such	minor.	 This	 type	of	
sentence	 can	 be	 administered	 in	 a	 vocational	 training	 center	 or	 educational	 institutions	
administered	by	the	government	or	a	private	entity.253	Such	education	can	be	implemented	for	
three	to	24	months.254	Conditional	release	also	applies	for	this	type	of	sentence,	if	the	minor	is	
considered	to	be	well-behaved	and	has	served	a	half	of	the	institutional	education	duration	which	
is	no	less	than	three	months.255	

3)	Conditional	Release:	Non-institutional	Placement,	Community	Service,	and	Supervision	

The	concept	of	conditional	sentence	in	the	JCJS	Law	is	in	general	the	same	as	conditional	release	
in	the	Indonesian	Penal	Code,	namely	a	judge	order	for	a	convict	not	to	serve	a	prison	sentence	
imposed	on	him/her	so	long	as	a	number	of	conditions	are	met.	The	difference	lies	in	the	length	
of	the	prison	term	over	which	a	conditional	sentence	can	be	imposed,	with	the	Indonesian	Penal	
Code	limiting	conditional	sentence	only	when	the	judge	sentences	a	convict	with	up	to	one	year	
in	prison	and	the	JCJS	Law	making	available	conditional	sentence	for	offences	punishable	by	up	
to	two	years	in	prison.256	

																																																													
249	Article	71	paragraph	(3)	of	the	JCJS	Law.	
250	Article	78	paragraph	(2)	of	the	JCJS	Law.	
251	Article	78	paragraph	(1)	of	the	JCJS	Law.	
252	Article	78	paragraph	(2)	of	the	JCJS	Law.	
253	Article	80	paragraph	(1)	of	the	JCJS	Law.	
254	Article	80	paragraph	(3)	of	the	JCJS	Law.	
255	Article	80	paragraph	(4)	of	the	JCJS	Law.	
256	Article	73	paragraph	(1)	of	the	JCJS	Law.	
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The	JCJS	Law	also	sets	forth	the	characteristics	of	conditional	sentence,	namely	having	a	general	
condition	 and	 specific	 conditions.	 The	 general	 condition	 is	 that	 the	 juvenile	 convict	 is	 not	 to	
commit	crime	throughout	the	term	of	a	conditional	sentence,	whereas	the	specific	conditions	
include	the	judge’s	order	to	perform	or	not	to	perform	certain	actions	in	his/her	ruling,	while	still	
paying	attention	to	the	minor’s	liberty.257	

The	term	of	a	conditional	sentence	or	probation	can	be	up	to	three	years,258	and	the	term	of	a	
sentence	with	specific	conditions	is	longer	than	that	with	a	general	condition.259	In	the	event	that	
the	 juvenile	 offender	 is	 still	 under	 the	 nine-year	 obligatory	 education,	 he/she	 still	 has	 to	 be	
educated	 throughout	 the	 probation	 term.260	 Throughout	 the	 probation	 term,	 the	 public	
prosecutor	is	the	official	in	charge	of	supervision	and	the	correctional	counselor	is	responsible	
for	counseling	so	that	the	minor	complies	with	the	conditions	applied.261	

The	JCJS	Law	provides	for	three	forms	of	conditional	sentence	as	alternatives	to	imprisonment,	
namely	community	service,	supervision,	and	non-institutional	education.	Community	service	is	
an	activity	of	assisting	with	works	at	government	institutions	or	social	welfare	institutions,	with	
a	 minimum	 duration	 of	 seven	 hours	 and	 at	 most	 120	 hours.262	 Community	 service	 can	 be	
manifested	in	helping	the	elderly,	the	disabled,	or	orphans	in	orphanage	houses	or	assisting	with	
light	administrative	works	at	a	sub-district	office.263	In	the	event	that	the	juvenile	offender	does	
not	satisfy	the	entire	or	a	part	of	his/her	community	service	requirements	without	a	valid	reason,	
the	official	 in	charge	can	propose	 to	 the	supervising	 judge	 to	order	 such	 juvenile	offender	 to	
repeat	all	or	part	of	the	community	service	imposed	on	him/her.264	

Conditional	sentence	in	the	form	of	supervision	is	the	placement	of	a	minor	offender	under	the	
supervision	 of	 the	 public	 prosecutor	 and	 the	 guidance	 of	 the	 correctional	 counselor.265	 This	
supervision	covers	the	minor’s	behavior	in	the	daily	life	in	his/her	home	and	counseling	by	the	
correctional	counselor.266	Supervision	can	apply	for	a	period	of	between	three	months	up	to	two	
years.267	

																																																													
257	Article	73	paragraphs	(3)	and	(4)	of	the	JCJS	Law.	
258	Article	73	paragraph	(6)	of	the	JCJS	Law.	
259	Article	73	paragraph	(5)	of	the	JCJS	Law.	
260	Article	73	paragraph	(8)	of	the	JCJS	Law.	
261	Article	73	paragraph	(7)	of	the	JCJS	Law.	
262	Article	76	paragraph	(3)	of	the	JCJS	Law.	
263	Elucidation	on	Article	76	paragraph	(3)	of	the	JCJS	Law.	
264	Article	76	paragraph	(2)	of	the	JCJS	Law.	
265	Article	77	paragraph	(2)	of	the	JCJS	Law.	
266	Elucidation	on	Article	77	paragraph	(1)	of	the	JCJS	Law.	
267	Article	77	paragraph	(1)	of	the	JCJS	Law.	
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Non-institutional	education	means	particular	education	programs	which	generally	are	in	one	of	
the	following	three	forms:	(i)	counseling	and	education	programs	held	by	the	education	officer;	
(ii)	therapy	in	a	psychiatric	hospital;	or	(iii)	therapy	for	alcohol,	narcotic,	psychotropic,	and	other	
addictive	 substance	abuses.268	 In	 the	event	of	any	violation	of	a	 specific	 condition	during	 the	
education,	 the	education	officer269	can	propose	to	 the	supervising	 judge	the	extension	of	 the	
education	duration	by	up	to	two	times	of	the	education	duration	remaining	to	serve.270	

4)	Measures	

Based	on	Article	82	paragraph	(3)	of	the	JCJS	Law,	the	public	prosecutor	can	request	the	judge	to	
impose	one	or	more	forms	of	measure	to	a	minor	if	such	minor	is	subjected	to	a	prison	sentence	
of	up	to	seven	years.	Those	measures	include	(i)	return	to	his/her	parent/guardian,	(ii)	given	to	
the	 custody	 of	 someone,	 (iii)	 care	 in	 a	 psychiatric	 hospital,	 (iv)	 care	 in	 the	 Social	 Welfare	
Administration	Agency	(Lembaga	Penyelenggaraan	Kesejahteraan	Sosial/LPKS),	(v)	requirement	
to	attend	formal	education	and/or	training	held	by	the	government	or	a	private	institution,	(vi)	
suspension	of	his/her	driving	license,	and	(vii)	requirement	to	remedy	the	consequence	of	the	
crime,	for	example	by	repairing	damages	caused	by	his/her	crime	to	the	condition	before	the	
crime	took	place.271	

The	minor	convict	can	also	be	returned	to	or	placed	to	the	custody	of,	in	addition	to	the	parents	
or	 guardian,	 someone	 under	 the	 condition	 that	 such	 person	 is	 a	 competent,	 upright,	 and	
responsible	adult	trusted	by	the	minor.272	Such	surrender	of	a	minor	to	the	custody	of	a	person	
is	made	for	the	benefit	of	the	minor	concerned.	

The	measure	of	placement	in	care	in	a	psychiatric	hospital	can	be	taken	if	it	is	known	that	the	
minor	is	suffering	from	psychological	issues	or	mental	illness	at	the	time	of	the	commission	of	
crime,273	whereas	placement	in	the	care	of	the	LPKS	is	intended	to	assist	the	parent/guardian	in	
educating	and	bringing	up	the	minor.274	

The	 JCJS	 Law	 provides	 that	 the	 term	 for	 certain	 measures,	 namely	 care	 in	 the	 LPKS,	 the	
requirement	 to	 attend	 formal	 government-	 or	 private-run	 education	 and/or	 training,	 and	
suspension	 of	 driving	 license,	 does	 not	 exceed	 one	 year	 for	 certain	 measures.275	 For	 other	

																																																													
268	Article	75	paragraph	(1)	of	the	JCJS	Law.	
269	An	education	officer	is	an	officer	with	competence	in	the	areas	of	needs	of	the	minor	according	to	the	assessment	
of	the	correctional	counselor.	
270	Elucidation	on	Article	75	paragraph	(1)	letter	a	of	the	JCJS	Law.	
271	Article	82	paragraph	(1)	and	Elucidation	on	Article	82	paragraph	(1)	letter	g	of	the	JCJS	Law.	
272	Elucidation	on	Article	82	paragraph	(1)	letter	b	of	the	JCJS	Law.	
273	Elucidation	on	Article	82	paragraph	(1)	letter	c	of	the	JCJS	Law.	
274	Article	83	paragraph	(2)	of	the	JCJS	Law.	
275	Article	82	paragraph	(2)	of	the	JCJS	Law.	
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measures,	 the	 JCJS	 Law	 does	 not	 provide	 for	 any	 specific	 time	 limit	 for	 the	 period	 of	
implementation	thereof.	

c.	Law	Number	35	of	2009	on	Narcotics	

The	Narcotics	Law	provides	that	there	are	three	classifications	of	punishment	for	narcotics	abuse.	
Classification	 I	 applies	 for	 offences	 punishable	 by	 up	 to	 four	 years	 in	 prison,	 Classification	 II	
offences	punishable	by	up	to	two	years	in	prison,	and	Classification	III	offences	punishable	by	up	
to	one	year	in	prison.276	 In	the	event	that	there	is	an	indication	that	the	convict	 is	a	narcotics	
abuser	whose	offence	qualifies	for	any	of	the	three	categories,	according	to	Article	127	paragraph	
(2)	the	judge	is	obliged	to	consider	the	provisions	on	rehabilitation	as	stipulated	in	Article	54,	
Article	 55,	 and	 Article	 103.	 The	 obligations	 to	 undergo	 medical	 rehabilitation	 and	 social	
rehabilitation	for	victims	of	narcotics	abuse	receive	further	emphases	in	Article	127	paragraph	
(3).	

A	court	order	on	rehabilitation	includes	two	elements.	First,	in	the	event	that	the	narcotics	addict	
is	found	to	have	committed	an	offence	under	the	Narcotics	Law,	the	judge	can	decide	to	order	
the	 addict	 to	 undergo	 rehabilitation,	 that	 such	 judicial	 decision	 constitutes	 a	 sentence	
(punishment)	for	the	addict.277Second,	in	the	event	that	the	addict	is	not	found	to	be	guilty,	the	
judge	 can	 also	 decide	 to	 order	 the	 addict	 undergo	 rehabilitation,	 but	 such	 decision	 is	 not	 a	
sentence	(punishment).	Instead	such	decision	is	intended	to	emphasize	that	the	addict,	despite	
not	being	found	guilty,	still	has	to	receive	medication	and	care.	

The	costs	of	medication	and/or	care	for	an	addict	found	guilty	of	committing	narcotics	crime	are	
fully	borne	and	assumed	by	the	state,	because	such	medication	and/or	care	is	part	of	a	sentence	
term.	However,	for	addicts	not	found	guilty,	although	the	costs	of	medication	and/or	care	while	
they	 are	 still	 a	 detainee	 are	 borne	by	 the	 state,	 it	will	 cease	 to	 be	 the	 case	 as	 they	 become	
subjected	to	house	arrest	and	city	arrest.278	

The	Narcotics	Law	provides	two	rehabilitation	processes	to	be	taken	by	addicts	and	victims	of	
narcotics	abuse,	namely:	medical	rehabilitation	and	social	rehabilitation.	Medical	rehabilitation	
is	an	integrated	activity	of	medication	aimed	at	releasing	the	addict	from	narcotics	addiction	by	
restoring	and/or	enhancing	his/her	physical,	mental,	and	social	capacities.	This	rehabilitation	can	
be	 performed	 in	 hospitals,	 certain	 government	 rehabilitation	 institutions	 (such	 as	 Narcotics	
Correctional	 Institutions	 and	 Regional	 Governments)	 or	 by	 the	 community.	 Specifically	 for	
intravenous	narcotics	addicts,	medical	rehabilitation	can	be	administered	in	a	series	of	therapy	

																																																													
276	Article	127	paragraph	(1)	of	the	Narcotics	Law.	
277	Elucidation	on	Article	103	paragraph	(1)	letter	(a)	of	the	Narcotics	Law.	
278	Elucidation	on	Article	103	paragraph	(1)	letter	(b)	of	the	Narcotics	Law.	
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to	prevent	contagion.279	On	the	other	hand,	social	rehabilitation	is	an	integrated	recovery	process	
(physical,	mental,	and	social)	with	religious,	traditional,	and	other	alternative	approaches.	This	
rehabilitation	is	intended	for	former	addicts	to	again	be	able	to	perform	social	function	in	the	
community	 life.	Social	 rehabilitation	can	be	administered	by	the	government	or	a	community	
which	has	been	appointed	and	approved	by	the	Minister	of	Social	Affairs.	

B.	Provisions	on	Alternatives	to	Imprisonment	in	the	Indonesian	Bill	of	Penal	Code280	

The	Indonesian	Bill	of	Penal	Code	has	undergone	several	amendments	since	its	introduction	in	
the	 House	 of	 Representatives	 in	 2015.	 By	 the	 time	 of	 the	 debate	 in	 July	 2018,	 various	
amendments	 have	 been	 made,	 including	 important	 changes	 concerning	 the	 objectives	 of	
criminalization	and	criminal	sanctions.	

Referring	 to	 a	 number	 of	 formulations	 in	 the	 Indonesian	 Bill	 of	 Penal	 Code	 text,	 there	 is	 an	
enthusiasm	for	the	reduction	of	dependence	on	sentences	with	imprisonment	in	their	nature.	
This	 is	 seen	 in	 the	 provisions	 of	 Article	 76	 paragraph	 (1),	 which	 provides	 a	 number	 of	
circumstances	 in	which	 the	 judge	can	do	better	by	 refraining	 from	 imposing	prison	sentence.	
Such	circumstances	as	formulated	in	the	Indonesian	Bill	of	Penal	Code	include:	

a. the	convict	is	under	the	age	of	18	years	or	above	the	age	of	75	years;	
b. the	convict	is	a	first	offender;	
c. the	damage	and	suffering	sustained	by	the	victim	is	not	too	significant;	
d. the	convict	has	compensated	the	victim;	
e. the	convict	did	not	realize	that	the	crime	he/she	has	committed	would	cause	significant	

damage;	
f. the	crime	took	place	on	a	very	strong	incitation	from	somebody	else;	
g. the	victim	encouraged	or	motivated	the	crime;	
h. the	crime	is	a	result	of	a	circumstance	which	cannot	present	itself	again;	
i. the	characteristics	and	behavior	of	the	convict	are	convincing	that	he/she	will	not	commit	

any	other	crime;	
j. prison	sentence	will	produce	major	suffering	for	the	convict	or	his/her	family;	
k. education	outside	correctional	institution	is	predicted	to	be	successful	for	the	convict;	
l. lighter	sentence	will	not	undermine	the	severity	of	the	crime	committed	by	the	convict;	
m. the	crime	took	place	within	family	boundaries;	and/or	
n. the	crime	took	place	due	to	negligence.	

																																																													
279	Article	56	paragraph	(2)	and	Elucidation	on	Article	56	paragraph	(2)	of	the	Narcotics	Law.	
280	Based	on	the	Indonesian	Bill	of	Penal	Code	version	per	the	9	July	2018	debate.	
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The	efforts	to	steer	away	from	imprisonment	is	also	emphasized	in	the	Indonesian	Bill	of	Penal	
Code	Elucidation,281	which	 states	 that	 alternatives	 to	 imprisonment	are	 substitutes	 for	 short-
term	 incapacitation	sentence	 intended	 to	discharge	guilt,	 in	addition	 to	avoid	 the	destructive	
effects	from	incapacitation	sentence.	

Although	there	are	quite	many	provisions	on	the	conditions	allowing	for	a	convict	not	receiving	
imprisonment,	 there	are	 the	potentials	 that	 such	provisions	become	 less	effective.	Article	76	
paragraph	(2)	of	the	 Indonesian	Bill	of	Penal	Code	contains	 limitation	clause,	which	stipulates	
that	such	abovementioned	provisions	do	not	apply	for	offences	punishable	by	five	or	more	years	
in	prison.	The	fact	is	that	such	offences	punishable	by	five	or	more	years	in	prison	constitute	a	
majority	in	the	Indonesian	Bill	of	Penal	Code.	Furthermore,	Article	76(1)	also	does	not	apply	for	
crimes	 punishable	 by	 statutory	 minimum	 term	 or	 certain	 crimes	 of	 severe	 risks	 of	 danger,	
harming	the	public,	or	harming	state	finance	or	economy.	

In	the	latest	Indonesian	Bill	of	Penal	Code,	per	9	July	2019,282	there	are	three	types	of	alternatives	
to	imprisonment	already	adopted	as	basic	punishment,	namely	supervision	sentence,	fine,	and	
social	 work.283	 Despite	 qualifying	 as	 basic	 punishment,	 the	 Indonesian	 Bill	 of	 Penal	 Code	
Elucidation,	according	to	the	28	May	2018	text	of	Book	One	Point	8,	still	stipulates	that	social	
work	 sentence	 and	 supervision	 sentence	 in	 essence	 are	 administration	 of	 a	 sentence	
(strafmodus)	as	an	alternative	to	prison	sentence.	The	Elucidation	on	Article	71	paragraph	(1)	
also	emphasizes	 that	 supervision	 sentence	and	 social	work	 sentence	are	basically	a	model	of	
administration	 of	 sentence	 as	 alternatives	 to	 imprisonment.	 As	 a	 result,	 alternatives	 to	
imprisonment,	 such	 as	 supervision	 sentence,	 are	 not	 specific	 forms	 of	 punishment	 in	 the	
formulation	of	a	crime.284	

The	three	aforementioned	alternatives	to	imprisonment	are	not	entirely	new	forms	of	criminal	
penalties	only	recently	 introduced	 into	the	criminal	 justice	system	of	 Indonesia.	The	currently	
effective	Indonesian	Penal	Code	also	recognizes	the	penalty	of	fine.	However,	in	the	Indonesian	
Bill	 of	 Penal	 Code,	 fine	 sentence	 is	 formulated	 with	 quite	 different	 and	 more	 progressive	
provisions.	 Supervision	 sentence	 in	 its	 formulation	 also	 originates	 from	 the	 concept	 of	
conditional	sentence	existing	in	the	Indonesian	Penal	Code.	As	for	social	work,	it	was	not	provided	
in	 the	 Indonesian	 Penal	 Code	 but	 has	 been	 trialed	 for	 adoption	 in	 the	 JCJS	 Law	 through	
community	service	sentence.	

																																																													
281	The	Indonesian	Bill	of	Penal	Code	per	28	May	2018,	Book	One,	Point	8.	
282	The	9	July	2018	version	of	the	Indonesian	Bill	of	Penal	Code	can	be	accessed	at	https://reformasikuhp.org/r-kuhp/	
283	Article	71	paragraph	(1)	of	the	9	July	2018	version	of	the	Indonesian	Bill	of	Penal	Code.	
284	Elucidation	on	Article	85	of	the	9	July	2018	version	of	the	Indonesian	Bill	of	Penal	Code.	



58	
	

a.	Supervision	Sentence	

Supervision	sentence	established	as	a	basic	punishment	in	the	Indonesian	Bill	of	Penal	Code	is	a	
form	of	alternative	sentence	to	conditional	sentence.	In	the	Indonesian	Penal	Code	provisions,	
supervision	sentence	tends	to	be	understood	as	a	means	of	sentencing,	but	in	the	Indonesian	Bill	
of	Penal	Code	its	status	as	a	sentence	is	affirmed.285	The	concept	of	supervision	sentence	in	the	
Indonesian	Bill	of	Penal	Code	subsequently	 resembles	conditional	 sentence	 in	 the	 Indonesian	
Penal	 Code	 with	 regards	 to	 the	 existence	 of	 general	 condition	 and	 accompanying	 specific	
conditions.	Article	86	paragraph	 (2)	of	 the	 Indonesian	Bill	of	Penal	Code	 sets	out	 the	general	
condition	of	supervision	sentence,	namely	that	the	subject	refrains	from	committing	crime	again,	
whereas	 the	specific	conditions	 include	two	elements:	 (a)	 the	convict	within	a	period	of	 time	
shorter	 than	 the	 supervision	 sentence	 term	 is	 to	 compensate	 for	 all	 or	 part	 of	 the	 damages	
incurred	due	to	the	crime	committed;	and/or	(b)	the	convict	is	to	perform	or	refrain	from	certain	
activities	without	any	limitation	to	the	freedom	of	religion	and	freedom	of	politics.	

There	are	a	number	of	differences	between	conditional	sentence	in	the	Indonesian	Penal	Code	
and	supervision	sentence	in	the	Indonesian	Bill	of	Penal	Code	with	regards	to	the	conceptions	
thereof	 in	 the	 academic	 text	 of	 the	 Indonesian	 Bill	 of	 Penal	 Code.	 Hikmawati	 identifies	 such	
differences,	which	include:286	

1) Supervision	sentence	is	imposed	by	a	judge	adjudicating	a	convict	of	a	crime	punishable	
with	up	to	five	years	in	prison,287	while	still	considers	the	provisions	of	Article	59,	Article	
60,	and	Article	76.288	In	the	Indonesian	Penal	Code,	the	conditions	for	the	imposition	of	

																																																													
285	Elucidation	on	Article	85	of	the	28	May	2018	version	of	the	Indonesian	Bill	of	Penal	Code	describes	supervision	
sentence	as	non-institutional	or	non-custodial	education,	which	is	similar	to	conditional	sentence	as	provided	in	Law	
Number	1	of	1946	on	Provisions	of	Criminal	Justice	and	this	Code.	This	sentence	is	an	alternative	to	prison	sentence	
and	is	not	intended	for	application	for	severe	crimes.	
286	Puteri	Hikmawati,	Pidana	Pengawasan	Sebagai	Pengganti	Pidana	Bersyarat	Menuju	Keadilan	Restoratif	in	Negara	
Hukum	Vol.	7	No.	1,	2016,	pp.	80-81.	
287	Article	85	paragraph	(1)	of	the	9	July	2018	version	of	the	Indonesian	Bill	of	Penal	Code.	
288	Article	59	reads	as	follows:	

(1) In	adjudicating	a	criminal	case,	a	judge	shall	uphold	the	law	and	justice.	
(2) Where	 in	 upholding	 the	 law	 and	 justice	 as	 stipulated	 in	 paragraph	 (1)	 there	 occurs	 a	 conflict	 between	

determination	of	the	law	and	justice,	the	judge	shall	confer	prime	concern	upon	justice.	
Whereas	Article	60	reads	as	follows:	

(1) In	imposing	a	sentence	the	following	shall	be	given	consideration:	
a. the	offence	of	the	perpetrator	of	the	crime;	
b. the	motive	and	purpose	of	the	crime;	
c. the	psychological	attitude	of	the	crime;	
d. the	deliberative	or	non-deliberative	nature	of	the	crime;	
e. the	modus	operandi	of	the	crime;	
f. the	attitude	and	behavior	of	the	perpetrator	of	the	crime	after	the	commission	of	the	crime;	
g. the	life	history,	social	circumstances,	and	economical	conditions	of	the	perpetrator	of	the	crime;	
h. the	impact	of	the	sentence	on	the	future	of	the	perpetrator	of	the	crime;	
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conditional	sentence	are	with	regards	to	a	ruling	prison	sentence,	the	sentence	term	does	
not	exceed	one	year	or	with	 regards	 to	 incarceration	punishment,	 the	 ruling	does	not	
include	 incarceration	 punishment	 in	 lieu	 of	 fine	 or	 with	 regards	 to	 fine,	 the	 judge	 is	
convinced	that	the	payment	of	the	fine	is	indeed	felt	as	hardship	by	the	convict.	

2) Supervision	 sentence	 is	 imposed	 for	 up	 to	 three	 years,	 whereas	 probation	 term	 in	
conditional	sentence	is	set	for	three	years	for	crimes	and	offences	under	Articles	492,	504,	
506	and	536	of	the	Indonesian	Penal	Code	and	two	years	for	other	crimes.	

In	addition,	supervision	sentence	also	cannot	be	inflicted	on	a	convict	that	has	committed	a	crime	
punishable	 by	 imprisonment	with	 statutory	minimum	 term.289	 In	 the	 internal	meeting	 of	 the	
government	on	9	April	2018,	it	was	understood	that	crimes	carrying	a	statutory	minimum	term	
include	crimes	that	are	highly	dangerous	and	harmful	to	the	public	such	as	trafficking	in	person	
and	 terrorism,	and	crimes	causing	damages	 to	 the	 finance	and	economy	of	 the	state	 such	as	
corruption	 and	money	 laundering.290	 Furthermore,	 in	 exercising	 his/her	 authority	 to	 impose	
supervision	sentence	in	lieu	of	prison	sentence,	the	judge	remains	obliged	to	take	into	account	
the	circumstances	and	offence	of	the	convict,	among	others	by	prioritizing	supervision	sentence	
for	first	offenders.291	

Regarding	this	sentence	of	supervision,	formulation	of	Article	86	paragraph	(3)	of	the	Indonesian	
Bill	of	Penal	Code	explicitly	states	that	the	function	of	supervision	is	under	the	authority	of	the	
prosecutor	and	the	counseling	service	is	rendered	by	the	correctional	counselor.292	This	concept	
is	similar	to	the	concept	in	the	JCJS	Law	of	conditional	sentence,	which	places	a	minor	offender	
under	supervision.	Under	this	authority,	the	prosecutor	proposes	the	reduction	of	supervision	
duration	 to	 the	 judge	 if	 during	 the	 supervision	 the	 convict	 exhibits	 good	 behavior,	 after	
entertaining	the	considerations	of	the	correctional	counselor.293	n	the	other	hand,	based	on	the	
consideration	of	the	correctional	counselor	the	prosecutor	also	has	the	authority	to	the	judge	

																																																													
i. the	impact	of	the	crime	on	the	victim	or	the	family	of	the	victim;	
j. forgiveness	from	the	victim	and/or	the	family	thereof;	and/or	
k. the	value	of	law	and	justice	that	lives	in	the	community.	

(Elucidation	on	Article	60	paragraph	(1):	these	provisions	contain	no	nature	of	limitation,	which	shall	mean	
that	a	judge	may	add	other	considerations	than	those	outlined	in	this	paragraph	(1)).	

Pettiness	 of	 the	 crime,	 personal	 circumstances	 of	 the	 perpetrator,	 or	 the	 circumstances	 existing	 during	 the	
commission	 of	 the	 crime	 or	 to	 subsequently	 exist	 may	 be	 made	 consideration	 for	 non-sentencing	 or	 for	 non-
imposition	of	measures	taking	into	account	justice	and	humanity	aspects.	
289	Article	85	paragraph	(2)	of	the	9	July	2018	version	of	the	Indonesian	Bill	of	Penal	Code.	
290	Article	76	paragraph	(2)	of	the	9	July	2018	version	of	the	Indonesian	Bill	of	Penal	Code.	
291	Elucidation	on	Article	86	paragraph	(1)	of	the	9	July	2018	version	of	the	Indonesian	Bill	of	Penal	Code.	
292	Elucidation	on	Article	86	paragraph	(1)	of	the	9	July	2018	version	of	the	Indonesian	Bill	of	Penal	Code:	“Supervision	
in	the	administration	of	a	supervision	sentence	is	conducted	by	the	counseling	officer	with	the	correctional	house	at	
the	ministry	administering	government	affairs	in	the	area	of	law	and	human	rights.	This	officer	may	also	request	the	
assistance	of	the	regional	government,	social	institution,	or	particular	persons.”	
293	Article	86	paragraph	(6)	of	the	9	July	2018	version	of	the	Indonesian	Bill	of	Penal	Code.	
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that	the	convict	undergo	prison	sentence	or	to	extend	the	term	of	supervision	(which	duration	is	
stipulated	by	the	judge)	if	the	convict	is	in	breach	of	the	specific	conditions.294	However,	under	
Article	 85	 paragraph	 (4),	 if	 the	 convict	 violates	 the	 general	 condition	without	 a	 valid	 reason,	
he/she	 is	 obliged	 to	undergo	prison	 sentence	with	 a	 term	equal	 to	 the	 supervision	 sentence	
imposed.	This	provision	is	affirmed	in	the	internal	proposal	of	the	government	for	the	elucidation	
of	the	article,	stating	that	a	judge	in	delivering	a	ruling	is	to	mention	that	the	violation	of	a	general	
condition	has	the	legal	consequence	of	the	convict	being	obliged	to	undergo	a	prison	sentence	
with	a	term	of	equal	to	the	supervision	sentence	imposed.295	

The	9	July	2018	Indonesian	Bill	of	Penal	Code	text,	after	a	careful	perusal,	indicates	the	possibility	
that	a	convict	in	breach	of	the	general	condition	is	not	automatically	obliged	to	undergo	prison	
sentence	as	stipulated	in	Article	86	paragraph	(4).	This	provision	can	still	be	evaded,	by	way	of	
the	judge	imposing	a	non-death	sentence	and	alternatives	to	imprisonment	as	punishment	for	
the	offence	committed	by	the	convict	while	serving	a	supervision	sentence.	This	means	that	there	
is	still	the	possibility	that	supervision	sentence	remains	in	effect	on	the	convict	even	if	he/she	has	
repeated	the	crime	while	serving	the	supervision	sentence,296	and	the	supervision	sentence	will	
even	resume	on	the	convict	despite	him/her	being	imposed	prison	sentence.	This	is	as	formulated	
in	Article	87	paragraph	(2)	of	the	9	July	2018,	which	reads:	“If	the	convict	is	subjected	to	a	prison	
sentence,	 the	supervision	sentence	shall	be	suspended	and	be	 resumed	after	 the	convict	has	
served	the	prison	sentence”.	However,	in	the	event	that	the	provision	of	Article	87	paragraph	(2)	
is	enforced,	 the	objective	of	 the	 implementation	of	 supervision	sentence	as	an	alternative	 to	
imprisonments	not	attained.	

b.	Fine	

Article	88	paragraph	(1)	of	the	Indonesian	Bill	of	Penal	Code	specifically	defines	fine	sentence,	
namely	a	sum	of	money	to	be	paid	by	the	convict	under	a	court	decision.297	The	concept	of	this	
definition	 of	 fine	 sentence	 in	 the	 Indonesian	 Bill	 of	 Penal	 Code	 is	 different	 from	 that	 in	 the	
Indonesian	Penal	Code,	 in	 that	 it	 is	no	 longer	 scattered	 in	each	 criminal	 clause	but	has	been	
classified	in	seven	categories	placing	upper	limits.	Such	definition	of	fine	in	categories	has	two	
aims,	namely	(i)	clear	patterns	emerge	of	maximum	fines	as	quoted	for	various	crimes;	and	(ii)	
ease	of	adjustment,	if	economic	and	monetary	changes	occur.298	

																																																													
294	Article	86	paragraph	(5)	of	the	9	July	2018	version	of	the	Indonesian	Bill	of	Penal	Code.	
295	Article	86	paragraph	(5)	of	the	9	July	2018	version	of	the	Indonesian	Bill	of	Penal	Code.	
296	Article	87	paragraph	(1)	of	the	9	July	2018	version	of	the	Indonesian	Bill	of	Penal	Code	reads	as	follows:	“If	the	
convict	 while	 serving	 the	 supervision	 sentence	 commits	 a	 crime	 and	 is	 sentenced	 to	 non-death	 sentence	 and	
alternatives	to	imprisonment,	supervision	sentence	shall	remain	being	administered.”	
297	In	the	Indonesian	Penal	Code,	fine	is	not	defined.	
298	Elucidation	on	Article	89	paragraph	(1)	of	the	28	May	2018	version	of	the	Indonesian	Bill	of	Penal	Code.	
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The	categories	are	delineated	as	follows:	Category	I	is	the	lightest,	comprising	fines	of	up	to	100	
times	the	amounts	of	fine	sentences	(Article	86),	category	II	500	times,	category	III	1,500	times,	
category	IV	5,000	times,	category	V	20,000	times,	and	category	VI	150,000	times.299	Based	on	the	
calculations	above,	the	seven	fine	categories	in	the	Indonesian	Bill	of	Penal	Code	as	follows:300	

Category	 Maximum	Amount	of	Fine	
Category	I	 Rp1,000,000.00	(one	million	rupiahs)	
Category	II	 Rp10,000,000.00	(ten	million	rupiahs)	
Category	III	 Rp50,000,000.00	(fifty	million	rupiahs)	
Category	IV	 Rp150,000,000.00	 (one	 hundred	 fifty	 million	

rupiahs)	
Category	V	 Rp500,000,000.00	(five	hundred	million	rupiahs)	
Category	VI	 Rp2,000,000,000.00	(two	billion	rupiahs)	
Category	VII	 Rp15,000,000,000.00	(fifteen	billion	rupiahs)	
Category	VIII	 Rp50,000,000,000.00	(fifty	billion	rupiahs)	

	
In	addition	to	maximum	limits	in	the	form	of	categories	as	above,	Article	88	paragraph	(2)	further	
states	that	the	minimum	limit	for	fine	in	the	Indonesian	Bill	of	Penal	Code	is	set	at	Rp50,000.00	
(fifty	thousand	rupiahs)	 in	the	absence	of	no	specific	minimum	is	set	 in	the	formulation	of	an	
article.	The	standards	for	setting	the	amounts	above	in	the	Elucidation	on	Article	88	paragraph	
(2)	 refer	 to	 the	 amount	 of	 “minimum	 daily	 wage”.	 In	 addition,	 without	 limiting	 the	
implementation	 of	 specific	minimum	 amounts,	 the	 judge	 in	 imposing	 a	 fine	 sentence	 is	 still	
obliged	to	consider	the	capacity	of	the	convict	by	taking	into	account	the	income	and	expenditure	
of	the	convict	in	the	context	of	the	convict’s	personal	and	social	circumstances.301	Furthermore,	
as	an	anticipatory	step	regarding	amounts	of	fines	that	may	cease	to	suit	the	economic	conditions	
due	 to	 currency	 value	 fluctuation,	 the	 Indonesian	 Bill	 of	 Penal	 Code	 also	 mandates	 that	
modification	 to	 the	 provisions	 on	 the	 amounts	 of	 fines	 be	made	 by	means	 of	 a	 government	
regulation(peraturan	pemerintah).302	

Next,	 although	 fine	 sentence	 is	 not	mentioned	 as	 an	 option	 in	 the	 formulation	 of	 a	 criminal	
clause,	 the	 judge	 can	 still	 impose	 fine	 sentence	 on	 the	 convict,	 in	 the	 event	 that	 the	 crime	
committed	by	the	convict	is	punishable	by	imprisonment	of	under	five	years	and	that	the	judge	
is	of	the	view	that	prison	sentence	is	not	necessary	after	considering	the	provisions	of	Article	59	
and	60.303	

																																																													
299	Elucidation	on	Article	89	paragraph	(1)	of	the	28	May	2018	version	of	the	Indonesian	Bill	of	Penal	Code.	
300	Article	89	paragraph	(1)	of	the	28	May	2018	version	of	the	Indonesian	Bill	of	Penal	Code.	
301	Article	90	paragraph	(1)	of	the	28	May	2018	version	of	the	Indonesian	Bill	of	Penal	Code.	
302	Article	89	paragraph	(2)	of	the	28	May	2018	version	of	the	Indonesian	Bill	of	Penal	Code.	
303	Article	77	paragraph	(1)	of	the	28	May	2018	version	of	the	Indonesian	Bill	of	Penal	Code.	
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Article	77	paragraph	(2)	of	the	Indonesian	Bill	of	Penal	Code	provides	that	fine	sentence	can	only	
be	administered	if	(a)	the	crime	committed	by	the	convict	did	not	have	any	victim,	(b)	if	there	is	
any	casualty,	the	victim	does	not	take	issue	with	the	convict	not	being	punished	with	fine,	or	(c)	
the	 crime	 committed	 by	 the	 convict	was	 not	 a	 repeated	 crime.	 In	 addition,	 prison	 sentence	
cannot	be	substituted	with	 fine	 for	offenders	 that	have	been	subject	 to	prison	sentence	over	
crimes	committed	after	they	are	18	years	of	age.304	As	for	the	amount	of	 fine	available	to	be	
imposed,	Article	77	paragraph	(3)	mentions	that	 it	 is	 limited	only	to	the	range	of	category	 III,	
category	IV,	and	category	V.	

Elucidation	on	Article	77	paragraph	(1)	states	that	a	judge	can	order	fine	sentence	although	an	
article	in	its	formulation	only	mentions	imprisonment	as	a	sentence.	This	is	intended	to	mitigate	
the	rigidity	of	formulations	of	sole	sentences,	which	appear	to	oblige	the	judge	to	only	impose	
prison	term	and	to	avoid	sentencing	to	short	terms	of	imprisonment.	Under	said	provisions,	it	is	
considered	that	the	imposition	of	fine	by	a	judge	will	prove	to	be	probable	that	dependence	on	
and	the	trend	of	prison	sentence	can	gradually	be	brought	down.	Limitation	on	the	enforceability	
of	this	provision	relates	to	Elucidation	on	Article	77	paragraph	(5),	namely	that	so	 long	as	the	
crime	is	not	an	property	crime	punishable	by	a	sole	prison	sentence	that	is	damaging	the	existing	
order	in	the	community.	For	such	crime,	the	judge	can	only	impose	fine	concurrently	with	prison	
sentence.	

The	payment	of	a	fine	can	be	made	by	installment	for	a	period	of	time	determined	in	the	ruling,	
together	with	the	inclusion	of	a	punishment	in	substitution	of	the	fine.305	If	the	convict	fails	to	
settle	 the	 fine	 within	 such	 period	 of	 time,	 his/her	 properties	 or	 income	 can	 be	 seized	 and	
auctioned	 to	pay	 the	 fine.306	 In	 the	event	 that	 the	proceeds	of	 such	seizure	or	auction	 is	not	
sufficient	or	such	seizure	or	auction	is	not	possible,	for	example	because	the	property	is	still	under	
the	control	of	a	third	party	with	a	good	faith,307	if	the	remaining	amount	of	fine	does	not	exceed	
the	 amount	 of	 category	 I	 fine,	 the	 convict	 will	 be	 punished	 with	 a	 social	 work	 sentence,	
supervision,	or	prison	sentence	as	substitute.308	However,	if	the	remaining	amount	of	fine	falls	
within	category	II,	as	substitute,	the	convict	will	be	subjected	to	imprisonment	of	at	least	one	
year	and	at	most	a	term	according	to	the	crime	committed.309	

The	 calculation	 in	 converting	 fine	 to	 a	 substitute	 punishment	 is	 regulated	 under	 Article	 92	
paragraph	(3)	of	the	Indonesian	Bill	of	Penal	Code.	Any	Rp50,000.00	(fifty	thousand	rupiahs)	or	

																																																													
304	Article	77	paragraph	(4)	of	the	28	May	2018	version	of	the	Indonesian	Bill	of	Penal	Code.	
305	Article	91	paragraph	(1)	of	the	9	July	2018	version	of	the	Indonesian	Bill	of	Penal	Code	and	Elucidation	on	Article	
91	paragraph	(1)	of	the	9	July	2018	version	of	the	Indonesian	Bill	of	Penal	Code.	
306	Article	91	paragraph	(2)	of	the	9	July	2018	version	of	the	Indonesian	Bill	of	Penal	Code.	
307	Elucidation	on	Article	91	paragraph	(1)	of	the	28	May	2018	version	of	the	Indonesian	Bill	of	Penal	Code.	
308	Article	92	paragraph	(1)	of	the	9	July	2018	version	of	the	Indonesian	Bill	of	Penal	Code.	
309	Article	93	paragraph	(1)	of	the	9	July	2018	version	of	the	Indonesian	Bill	of	Penal	Code.	
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less	 of	 fine	 is	 calculated	 as	 equal	 to	 a	 substitute	 of	 one	 hour	 of	 social	 work	 or	 one	 day	 of	
supervision	or	imprisonment.	The	length	of	the	substitute	sentence	can	be	reduced	according	to	
a	measurement	based	on	said	provisions	if	a	part	of	the	fine	has	been	paid	after	the	substitute	
sentence	started.310	The	duration	of	the	administration	of	such	substitute	punishment	is	provided	
as	follows:311	

a) Supervision	sentence	is	to	be	administered	for	at	least	one	month	and	at	most	latest	one	
year	 provided	 that	 such	 supervision	 is	 conducted	 by	 the	 prosecutor’s	 office	 and	
counseling	by	correctional	counselors.		

b) substitute	prison	sentence	is	to	be	administered	for	one	month	to	one	year	and	can	be	
increased	by	at	most	one	year	and	four	months	in	the	event	of	aggravation	of	sentence	
because	of	concurrence.	

A	number	of	provisions	 can	be	deemed	 to	 confer	overly	 expansive	discretion	upon	 judges	 in	
determining	 the	 sentence	 for	 the	 convict.	 This	 is	 apparent	 in	 the	 formulation	 of	 Article	 63	
paragraph	 (2),	 which	 states	 that	 for	 the	 purpose	 of	 attaining	 the	 objectives	 of	 criminal	
sentencing,	 prison	 sentence	 and	 fine	 sentence	 can	 be	 imposed	 cumulatively	 although	 in	 the	
formulation	of	this	clause	both	basic	punishments	are	imposed	as	alternatives.312	A	similarity	is	
found	 in	 the	 provisions	 of	 Article	 94	 paragraph	 (2),	which	 even	 allows	 the	 chance	 for	 prison	
sentence	 to	 be	 imposed	 for	 crimes	 punishable	 only	 by	 fine.313	 Those	 provisions	 are	
accommodated	in	order	to	anticipate	for	the	non-effectiveness	of	imposition	of	fines	for	repeat	
offenders	of	crimes	which	are	punishable	only	by	fine.314	

However,	 it	 needs	 to	 be	 noted	 that	 the	 intention	 of	 the	 legislators	 behind	 allowing	 for	 the	
flexibility	for	law	enforcers	in	practice	can	be	misinterpreted,	which	can	result	in	the	diminishing	
significance	of	fine	sentence,	which	is	hoped	to	be	an	alternative	to	imprisonment.	

c.	Social	Work	Sentence	

Social	work	sentence,	as	defined	in	Article	95	paragraph	(1),	can	be	administered	as	an	alternative	
to	 short-term	 prison	 sentence	 and	 light	 sentence.	 In	 the	 spirit	 of	 service	 similar	 to	 that	 in	
community	service	sentence	under	the	JCJS	Law	and	by	also	considering	its	nature	of	work	as	a	

																																																													
310	Article	92	paragraph	(4)	of	the	9	July	2018	version	of	the	Indonesian	Bill	of	Penal	Code.	
311	Article	92	paragraph	(2)	of	the	9	July	2018	version	of	the	Indonesian	Bill	of	Penal	Code.	
312	For	example,	by	preferring	or	prioritizing	lighter	types	of	sentence	if	they	satisfy	the	objectives	of	criminalization	
(Elucidation	on	Article	63	paragraph	(2)	as	again	emphasized	in	Elucidation	on	Article	71	paragraph	(1)	when	the	
judge	opts	for	alternatives	to	imprisonment).	
313	Article	94	paragraph	(2)	of	the	9	July	2018	version	Indonesian	Bill	of	Penal	Code	reads:	“Any	person	which	has	
repeatedly	been	punished	with	fine	for	crimes	only	punishable	by	fine	can	be	sentenced	to	up	o	6	(six)	months	in	
prison	or	supervision	concurrently	with	fine	sentence.”	
314	Elucidation	on	Article	94	paragraph	(2)	of	the	28	May	2018	version	of	the	Indonesian	Bill	of	Penal	Code.	
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penalty,	social	work	penalty	cannot	contain	commercial	elements	and	the	convict	undergoing	
this	sentence	cannot	receive	remuneration	either.	The	administration	of	social	work	can	take	
place	 in	 hospital,	 orphanage,	 elderly	 care	 home,	 school,	 or	 other	 social	 institutions,	 to	 the	
furthest	extent	possible	conformed	with	the	vocation	of	the	convict.	

Formally	the	imposition	of	a	social	work	sentence	at	least	incorporates	two	conditions	to	be	met,	
namely	(a)	the	crime	committed	by	the	convict	is	punishable	by	under	five	years	in	prison;	and	
(b)	the	judge	imposes	a	prison	sentence	of	no	more	than	six	months	or	fine	not	exceeding	the	
category	I	limit.	This	sentence	can	be	imposed	for	at	least	eight	hours	and	at	most	240	hours.	
Referring	to	Article	95	paragraph	(5),	a	social	work	sentence	can	be	served	intermittently	within	
at	most	 six	months,	 taking	 into	 account	 the	 convict’s	 activity	while	 performing	 his/her	work	
and/or	other	beneficial	activities.	

The	judge	has	the	obligation	to	consider	the	matters	in	the	convict	before	imposing	social	work	
penalty.	Such	matters	include	at	least	(i)	the	convict’s	admission	to	the	crime	he/she	committed;	
(ii)	the	convict’s	ability	to	perform	works;	(iii)	the	convict’s	consent	to	performing	social	work;	(iv)	
the	 social	 history	 of	 the	 convict;	 (v)	work	 safety	 protection;	 (vi)	 religious	 belief;	 (vii)	 political	
affiliation	of	the	convict;	and	(viii)	the	convict’s	ability	to	pay	the	fine.	

In	serving	a	social	work	sentence,	the	convict	has	to	satisfy	all	or	part	of	obligations	imposed	on	
him/her.	If	he/she	is	in	negligence	without	a	valid	reason,	there	will	be	four	conditions	that	can	
face	him/her:	(a)	repeating	all	or	part	of	the	social	work	sentence,	(b)	if	the	social	work	sentence	
is	a	substitute	for	a	prison	sentence,	serving	the	prison	sentence	imposed	on	him/her	whether	
partially	or	wholly,	(c)	paying	the	entire	or	part	of	the	criminal	fine	if	the	social	work	sentence	
substitutes	the	criminal	fine,	and	(d)	undergoing	imprisonment	as	a	substitute	for	unpaid	fine	if	
he/she	cannot	satisfy	condition	(c).	

d.	Intermittent	Prison	Sentence	

Article	78	paragraph	(1)	of	the	 Indonesian	Bill	of	Penal	Code	states	that	 in	the	event	that	the	
judge	imposes	a	prison	sentence	of	up	to	one	year,	the	convict	can	submit	a	request	to	the	judge	
for	 the	 prison	 sentence	 imposed	 on	 him/her	 to	 be	 served	 in	 an	 intermittent	 fashion.	 This	
possibility	is	provided	in	Article	78	paragraph	(1)	of	the	Indonesian	Bill	of	Penal	Code	presented	
on	9	July	2018,	which	also	requires	that	the	option	to	intermittently	serve	a	prison	sentence	be	
only	for	convicts	subject	to	five	years	or	less	in	prison.	However,	it	appears	that	paragraph	(2)	
subsequently	provides	that	such	request	of	the	convict	can	only	be	granted	after	the	judge	has	
considered	that	there	is	a	highly	urgent	condition	or	highly	worrying	consequences	such	as	those	
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affecting	the	family,	health/medical	condition,	work/occupation,	or	certain	social	conditions	of	
the	convict,	which	are	expressly	stated	in	the	legal	considerations	in	the	ruling.315	

Furthermore,	there	are	specific	provisions	on	the	time	frame	for	the	intermittent	serving	set	out	
in	the	Indonesian	Bill	of	Penal	Code.	Article	78	paragraph	(3)	stipulates	the	following:	

“Provisions	on	the	intermittent	serving	of	a	sentence	as	stipulated	in	paragraph	(1)	may	
be	satisfied	at	most	2	(two)	days	in	1	(one)	week	or	10	(ten)	days	in	a	month	provided	that	
the	intermittent	serving	does	not	last	for	more	than	3	(three)	years.”	

If	the	convict	does	not	perform	the	provisions	above	without	a	valid	reason	he/she	is	obliged	to	
undergo	continuous	imprisonment	as	the	common	prison	sentence.	The	Indonesian	Bill	of	Penal	
Code	also	mandates	the	formation	of	a	government	regulation	to	provide	 in	more	details	the	
administration	of	intermittent	prison	sentence.	

C.	Implementation	of	Alternatives	to	Imprisonment	in	Indonesia	

a.	Description	of	Alternatives	to	Imprisonment	in	the	Indonesian	Penal	Code	

This	 section	 will	 outline	 the	 administration	 of	 alternatives	 to	 imprisonment	 available	 in	 the	
Indonesian	Penal	Code.	 This	 description	of	 the	 implementation	 thereof	 is	 based	on	data	 and	
information	from	law	enforcement,	principally	prosecutors	and	judges,	and	academics.	

In	 general,	 the	 prosecutor	 and	 judge	 interviewees	 assert	 that	 law	 enforcement	 thus	 far	 in	
addition	to	implementing	prison	sentence	also	implements	other	types	of	criminal	sentence	as	
available	 in	 the	 Indonesian	 Penal	 Code,	 namely	 fine	 and	 probation	 sentences.	 However,	
recommendation	and	imposition	of	both	types	of	sentence	are	not	as	common	as	those	of	prison	
sentence.316	

1)	Fine	

Based	on	the	data	collected	by	the	Supreme	Court	per	31	October	2018	the	number	of	convicts	
given	the	punishment	of	fine	from	2016	to	October	2018	was	137,549.	The	number	of	convicts	
by	year	is	detailed	in	the	table	below:	

Table	3.	Number	of	Individuals	Given	Fine	Sentence	

Year	 2016	 2017	 2018	
Fine	 46,742	

convicts	
52,549	convicts	 38,258	convicts	

																																																													
315	Elucidation	on	Article	1978	paragraph	(2)	of	the	28	May	2018	version	of	the	Indonesian	Bill	of	Penal	Code.	
316	ICJR	interview	with	I2,	I3,	and	I4.	
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The	data	above	 indicate	total	numbers	of	convicts	penalized	with	 fine	as	alternative	 (the	 fine	
being	a	single	penalty)	and	a	cumulative	sentence	of	fine	and	imprisonment,	comprising	various	
crimes	including	ticketed	traffic	violations	and	petty	crimes.	It	is	difficult	to	establish	based	on	
these	data	the	actual	number	of	fine	imposed	as	an	alternative	(the	fine	being	a	single	penalty)	
and	the	distribution	thereof.	

Fine	 in	 practice	 is	 only	 imposed	 over	 traffic	 violations	 or	 petty	 crimes	 such	 as	 small	 amount	
thefts.317	Referring	to	the	Indonesian	Penal	Code,	fine	in	addition	to	being	available	as	a	single	
penalty	is	often	imposed	cumulatively	with	prison	sentence.	Accordingly,	this	study	claims	that	
fine	 imposed	 cumulatively	 with	 prison	 sentence	 cannot	 be	 classified	 as	 an	 alternative	 to	
imprisonment,	because	the	convict	still	has	to	serve	his/her	term	in	the	correctional	institution	if	
subjected	to	a	prison	sentence	in	accumulation	with	fine.	

Fine	 in	 accumulation	 is	 also	 considered	 to	 be	 ineffective	 and	 increase	 the	 burden	 on	 the	
correctional	 institution,	because	 it	 is	 less	 likely	 for	a	convict	who	has	served	his/her	sentence	
term	 in	 the	 correctional	 institution	 to	 pay	 a	 fine.	 Consequently,	 in	 most	 cases	 of	 fine	 in	
accumulation	with	prison	sentence,	the	fine	is	not	paid	because	it	is	substituted	with	substitute	
prison	sentence.318	

One	of	the	prosecutors	interviewed	in	this	research	presented	the	reasons	for	the	disinclination	
toward	 pursuing	 a	 fine	 sentence	 for	 a	 person,	 although	 the	 clauses	 used	 in	 prosecution	 are	
alternative	 in	 essence.	 The	main	 reason	 is	 that	 if	 the	 convict	 has	 previously	 been	 subject	 to	
detention,	the	convict	will	not	have	the	capacity	to	pay	the	fine	imposed	on	him/her.	He/she	will	
eventually	opt	to	serve	a	substitute	prison	term	over	being	obliged	to	pay	a	fine	penalty.319	This	
problem	 of	 detention,	 which	 causes	 delay	 in	 administering	 a	 fine	 sentence	 is	 similar	 to	 the	
problem	causing	delay	in	administering	probation	sentence.320	

The	 delayed	 administration	 of	 fine	 sentence	 due	 to	 detention	 is	 aggravated	 by	 the	 lack	 of	
provisions	on	clear	conversion	if	subsequently	the	convict	is	subjected	to	a	fine	penalty	for	the	
detention	time	served.	Based	on	the	examination	carried	out	by	ICJR,	no	provision	regulates	the	
conversion	of	days	 in	detention	to	which	a	convict	has	been	subjected	to	 the	amount	of	 fine	
imposed,	as	would	be	common	in	the	reduction	of	prison	term	by	the	length	of	detention.	This	
lack	 of	 regulation	 then	 inhibits	 the	 judge	 to	 impose	 fine	 on	 the	 convict	who	 has	 undergone	
detention	throughout	the	investigation,	prosecution,	and	court	trial	processes.321	Other	factors	

																																																													
317	ICJR	interview	with	I3.	
318	ICJR	interview	with	I2.		
319	ICJR	interview	with	I2		
320	ICJR	interview	with	I2		
321	ICJR	interview	with	I4.	
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contributing	to	the	ineffectiveness	of	criminal	fine	in	the	implementation	is	that	the	amounts	of	
fines	 in	 the	 Indonesian	 Penal	 Code	 have	 never	 been	 updated	 through	 laws	 at	 the	 level	 of	
government	regulation.	The	latest	update	made	was	under	Supreme	Court	Regulation	Number	2	
of	2012	on	Adjustment	to	Definition	of	Petty	Crime	and	Sum	of	Fine	in	the	Indonesian	Penal	Code.	
Unfortunately,	this	Supreme	Court	Regulation	is	construed	to	only	apply	for	judges	by	other	law	
enforcement	officers.322	

2)	Conditional	Sentence	(Probation)	

The	number	of	persons	subjected	to	probation	sentence	from	2016	to	2018	was	9,625	people.	
Looking	at	the	comparison	between	the	number	of	convicts	punished	with	probation	sentence	
and	 the	 number	 of	 convicts	 punished	with	 prison	 sentence	 from	 2016	 to	October	 2018,	 the	
percentage	of	imposition	prison	sentence	has	been	significantly	large	and	tending	to	rise.	In	2016	
and	2017,	the	proportion	of	subjects	of	probation	and	convicts	of	prison	sentence	was	only	1:5,	
but	in	2018	(as	of	October)	it	had	risen	to	1:8.	

Table	4.	Number	of	Individuals	Given	Probationary	Sentence	

Year	 2016	 2017	 2018	
Probation	
Sentence	

3,464	convicts	 3,909	convicts	 2,252	convicts	

	

Table	5.	Number	of	Inmates	in	2016-2018	(October)	

Year	 2015	 2016	 2017	 2018	
Number	of	
Inmates	

119,207	 139,006	 161,345	 179,588	

Increase	of	
Inmates	

	 19,799	 22,339	 18,243	

Source:	Directorate	General	of	Corrections	CDS	Data	

The	data	indicate	that	probation	sentence	was	implemented	at	a	relatively	low	volume	compared	
to	prison	sentence,	and	that	prison	sentence	was	still	the	main	option	for	punishment.	Based	on	
the	 information	 from	 the	 prosecutors’	 office	 and	 the	 court,	 the	 mechanism	 for	 detention,	
formulation	of	criminal	penalties,	and	the	absence	of	increments	of	severity	in	criminal	penalties	
are	the	suspect	factor	with	the	most	effect	on	the	recommendation	and	imposition	of	probation.	

In	 a	 similar	 vein	 with	 prison	 sentence	 the	majority	 of	 which	 is	 imposed	 over	 lighter	 crimes,	
probation	 sentence	 also	 can	 only	 be	 imposed	 over	 certain	 types	 of	 crime.	 According	 to	 the	

																																																													
322	ICJR	FGD,	7	February	2019.	
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information	 of	 prosecutor	 interviewees	 in	 this	 study,	 there	 is	 in	 fact	 confusion	 whether	 a	
prosecutor	can	recommend	probation	sentence	on	a	person,	since	in	Article	14a	paragraph	(1)	
of	 the	 Indonesian	Penal	 Code	 it	 is	 stated	 that	 “a	 judge	may	 also	order	 a	 sentence	not	 to	 be	
served.”	This	can	be	construed	to	mean	that	only	a	judge	can	impose	probation	sentence,	and	
that	 probation	 sentence	 is	 not	 a	 sentence	 type	 which	 imposition	 can	 then	 be	 sought	 and	
administered	on	a	convict.323	

In	the	common	practice	thus	far	the	judge	imposes	a	sentence	based	on	the	recommendation	
tabled	by	the	prosecutor.	This	means	that	if	the	prosecutor	recommends	prison	sentence,	it	is	
likely	 that	 the	 judge	 imposes	prison	 sentence	as	per	 the	prosecutor’s	 recommendation.	Seen	
from	this	point	it	can	be	said	that	the	prosecutor	has	an	influential	role	in	the	implementation	of	
probation	sentence	as	imposed	on	convicts.	

As	with	the	problem	of	detention	being	an	inhibition	for	criminal	fine,	with	regards	to	probation	
sentence	 detention	 also	 proves	 to	 be	 an	 inhibition.	 According	 to	 the	 information	 from	 one	
interviewee	it	is	a	fact	that	the	prosecutor	is	reluctant	to	pursue	a	probation	sentence	against	a	
convict	 who	 has	 previously	 been	 subjected	 to	 detention	 by	 the	 police.324	 Prosecutors	 are	
concerned	that	convicts	or	their	families	will	file	an	appeal	against	prosecutors	over	the	detention	
served,	 if	 the	 eventual	 sentence	 is	 a	 ruling	 which	 does	 not	 mandate	 liberty	 deprivation	
punishment	(prison	sentence).	Prosecutors	then	take	the	middle	path	by	recommending	prison	
sentences	for	a	term	similar	to	that	of	the	detention.325	

This	condition	is	perpetuated	with	the	tendency	for	an	increase	of	probability	in	prosecutors	also	
pursuing	incarceration	if	the	convict	has	been	detained	by	the	police.	Prosecutors	also	tend	to	
administer	detention	although	the	police	have	not	done	so,	due	to	the	concern	that	the	trial	of	a	
case	at	the	court	will	be	hindered	if	the	suspect	is	not	under	detention.326	

This	problem	of	detention	is	exacerbated	because	of	the	ineffectiveness	of	the	bail	system	for	
the	suspension	of	a	sentence.	Article	31	of	the	Indonesian	Penal	Procedure	Code	provides	that	
upon	 the	 request	of	a	 suspect	or	a	 convict,	 the	 investigator	or	public	prosecutor	or	 judge,	 in	
accordance	with	 their	 respective	 authority,	 can	 suspend	 a	 sentence	with	 or	without	 cash	 or	
person	surety,	on	terms	as	determined.	However,	this	cash	guaranty	mechanism	is	considered	to	
be	ineffective	by	a	prosecutor	with	the	Prosecutors’	Office	of	West	Jakarta,	with	one	of	the	causes	
being	the	lack	of	certainty	that	in	the	future	the	suspect	or	the	convict	whose	detention	has	been	
suspended	will	 appear	 as	 summoned.327	 If	 the	 suspect	 or	 convict	whose	 detention	 has	 been	

																																																													
323	ICJR	FGD,	22	October	2018.	
324	ICJR	interview	with	I2.	
325	ICJR	interview	with	I2.	
326	ICJR	interview	with	I2	and	I3.	
327	ICJR	interview	with	I2.	
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suspended	fails	to	appear	after	several	summons,	the	case	will	necessarily	be	postponed	until	
the	suspect	or	convict	 is	made	to	appear.	This	condition	 is	very	much	avoided	by	 institutions	
having	responsibility	over	the	suspect	or	judge.	

Another	problem	related	to	the	implementation	of	probation	sentence	is	the	obligation	for	the	
prosecutor	to	have	prior	consultation	with	the	head	of	the	local	provincial	prosecutors’	office	if	
he/she	 intends	 to	 seek	 a	 probation	 sentence.	 This,	 according	 to	 the	 information	 from	 a	
prosecutor	 with	 the	 Prosecutors’	 Office	 of	 South	 Jakarta,	 will	 consume	 a	 lot	 of	 time	 and	
eventually	hinders	the	flow	of	the	case	at	the	prosecutors’	office,	which	will	have	as	an	impact	a	
backlog	of	cases.328	

The	 trend	 of	 probation	 sentence	 imposition	 in	 some	 regions	 is	 at	 relatively	 higher	 points	
compared	to	in	other	regions.	The	data	from	2016	to	October	2018	suggest	that	the	District	Court	
of	Rantau	Prapat	and	the	District	Court	of	Surakarta	are	two	regions	with	the	highest	volumes	of	
imposition	of	probation	sentence	(see	Table	6),	with	significant	proportions.	However,	the	reason	
is	yet	to	be	established	for	such	somewhat	gaping	divergence	in	implementation	of	probation	
sentence,	although	the	laws	invoked	at	the	prosecutors’	office	level	and	the	Supreme	Court	are	
unquestionably	 the	 same	 throughout	 Indonesia	 for	 this	 probation	 sentence,	 namely	 the	
Indonesian	Penal	Code	and	the	prosecution	plan	of	the	prosecutors.	

Table	6.	Highest	Volumes	of	Probation	Sentence	

District	
Court	

Volumes	of	Probation	Sentence	
2015	 2016	 2017	

DC	of	Rantau	
Prapat	

119,207	 139,006	 161,345	

DC	of	Surakarta	 	 19,799	 22,339	
	

Probation	sentence,	as	claimed	by	one	of	the	judge	interviewees	in	this	research,	is	a	sentence	
type	 that	 can	 be	 imposed	 if	 certain	 conditions	 are	 met,	 and	 the	 fulfillment	 of	 such	 various	
conditions	is	absolute	for	the	judge	to	consider	probation	sentence	as	an	“alternative”.329	Article	
14a	of	the	Indonesian	Penal	Code	provides	those	conditions,	namely	(i)	the	sentence	imposed	by	
the	judge	is	at	most	one	year	imprisonment	or	is	incarceration	sentence,	and	(ii)	the	case	is	not	
excluded	under	Article	14a	paragraph	(2),	such	as	a	case	involving	state	revenue	and	lease	which	
is	punishable	by	fine	and	addiction	crimes	and	offences	which	are	classified	as	a	state	revenue	
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crime	if	in	cases	of	such	crime	and	offence	the	sentence	is	one	of	fine	but	no	substitute	penalty	
in	the	form	of	incarceration	is	made	available.	

In	addition	 to	 the	conditions	of	Article	14a	of	 the	 Indonesian	Penal	Code,	a	number	of	other	
conditions	remain	to	be	satisfied	for	a	judge	to	impose	probation	sentence.	Muladi	outlines	those	
conditions	as	follows:	

a) Prior	to	the	commission	of	the	crime,	the	convict	had	never	committed	any	other	crime	
and	had	been	abiding	by	the	prevailing	law;	

b) The	convict	is	still	very	young	aged	12	to	18	years);	
c) The	crime	committed	did	not	cause	too	large	a	damage;	
d) The	convict	did	not	expect	that	the	crime	he/she	committed	would	cause	major	damages;	
e) The	convict	committed	the	crime	due	to	highly	intense	incitation	from	somebody	else;	
f) There	 are	 other	 sufficiently	 convincing	 reasons	 as	 bases	 for	 pardoning	 him/her	 over	

his/her	offence;	
g) The	victim	did	not	provoke	the	commission	of	the	crime;	
h) The	convict	has	compensated	or	will	compensate	the	victim	for	the	damages	or	afflictions	

due	to	the	former’s	crime;	
i) The	crime	was	due	to	circumstances	that	cannot	be	repeated;	
j) The	personality	and	behavior	of	the	convict	strongly	suggest	that	he/she	will	not	commit	

another	crime;	
k) A	liberty	deprivation	sentence	will	cause	major	suffering	for	the	convict	or	his/her	family;	
l) The	convict	is	predicted	to	respond	better	to	non-institutional	education;	
m) The	crime	took	place	within	the	convict’s	family;	
n) The	crime	took	place	due	to	negligence;	
o) The	convict	is	very	old;	
p) The	convict	is	a	school	or	university	student;	and	
q) Specifically	for	minor	convicts,	the	judge	is	not	sufficiently	confident	in	the	abilities	of	the	

convict’s	parents	to	raise	the	convict.	

The	points	in	Muladi’s	opinion	above	are	in	practice	carried	out	by	judges	in	imposing	probation	
sentences.	Puji	Harian,	a	judge	with	the	District	Court	of	East	Jakarta,	claimed	that	in	addition	to	
the	provisions	of	Article	14a,	the	judge	also	takes	into	account	several	facts	in	imposing	probation	
sentence,	namely	(i)	the	crime	committed	by	the	convict	did	not	have	massive	impact;	(ii)	if	the	
crime	resulted	in	casualties,	the	convict	has	obtained	forgiveness	from	the	victims;	and	(iii)	 in	
certain	cases	no	mens	rea	element	is	found	in	the	convict.	Those	conditions	are	in	line	with	the	
view	of	prosecutors,330	that	is,	in	order	to	seek	probation	sentence	a	number	of	matters	need	to	
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be	taken	into	account:	(i)	compensation	given	from	the	convict	to	the	victim;	(ii)	forgiveness	from	
the	victim;	and	(iii)	the	convict’s	admission	of	his/her	crime.	

The	many	conditions	to	be	satisfied	by	a	convict	is	also	one	of	the	reasons	for	the	high	number	
of	cases	in	which	there	have	been	no	opportunity	for	the	imposition	of	probation	sentence.	In	
addition	 to	 the	 multiple	 conditions,	 another	 consideration	 in	 the	 imposition	 of	 probation	
sentence	 is	 the	concern	about	objection	put	 forward	by	 the	victim	or	his/her	 family,	most	of	
whom	so	far	wish	for	the	convict	to	be	imprisoned.331	

Article	14d	of	the	Indonesian	Penal	Code	mentions	that	the	supervisor	of	the	administration	of	a	
conditional	sentence	is	the	officer	authorized	to	order	the	serving	of	the	sentence,	in	this	case	
the	prosecutor.	As	for	counseling,	under	Article	6	paragraph	(3)	of	the	Corrections	Law,	it	is	stated	
that	counseling	for	persons	punished	with	probation	sentence	is	to	be	conducted	by	correctional	
houses.	For	correctional	houses	to	be	able	to	conduct	such	counseling,	they	have	to	receive	the	
referral	from	the	prosecutors’	office	of	the	subjects.	Unfortunately,	in	practice	good	coordination	
has	yet	to	be	established	between	the	prosecutors’	office	and	correctional	houses,	which	causes	
in	several	areas,	such	as	West	Jakarta	no	referral	of	persons	subjected	to	conditional	sentence	
took	place	in	the	period	of	2014	to	2018.332	

In	the	case	of	the	subject	of	a	conditional	sentence	violates	the	condition	established	by	the	judge	
which	 is	 re-offense	 as	 substantiated	with	 a	 judicial	 verdict	with	 permanent	 force	 of	 law,	 the	
correctional	 house	 will	 issue	 a	 decision	 letter	 of	 revocation	 of	 the	 subject	 of	 conditional	
sentence’s	 status	 as	 client	 and	 the	 client	will	 serve	his/her	prison	 term	based	on	 the	 judicial	
decision	imposed	previously	together	with	the	new	decision.	

Criticisms	 against	 the	 implementation	 of	 conditional	 sentence	 come	 particularly	 from	 the	
prosecutors’	office,	which	prosecution	guidelines	stipulate	that	if	no	more	than	two-thirds	of	the	
sentence	pursued	is	granted,	the	prosecutor	has	the	obligation	to	take	the	legal	action	to	effect	
the	increase	of	the	sentence.	This	also	complicates	the	implementation	of	probation	sentence,	
because	if	the	convict	is	facing	prison	sentence	but	then	is	punished	by	the	judge	with	probation	
sentence,	the	prosecutor	will	automatically	take	the	legal	action.	This	condition	clearly	has	an	
impact	to	the	amount	of	time	with	which	a	case	can	be	concluded	and	also	increase	the	length	
of	detention	duration	to	be	served	by	the	convict.	

b.	Implementation	of	Alternatives	to	Imprisonment	in	the	JCJS	Law	

The	JCJS	Law	as	a	regulation	is	quite	progressive	in	providing	for	alternatives	to	imprisonment	in	
that	it	provides	for	various	forms	of	sanctions	other	than	prison	sentence.	This	law	among	others	
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provides	 for	 warning,	 conditional	 sentence	 (in	 the	 form	 of	 non-institutional	 education,	
community	 service,	 or	 supervision),	 vocational	 training,	 and	 institutional	 education	 as	
punishment.333	In	addition,	the	JCJS	Law	also	provides	for	measures	that	can	be	taken	regarding	
the	minor,	 for	example	 the	return	 to	 the	parents/guardian,	placement	 in	someone’s	custody,	
care	in	a	psychiatric	hospital,	placement	in	the	care	of	the	Social	Welfare	Administration	Agency	
(Lembaga	 Penyelenggaraan	 Kesejahteraan	 Sosial/LPKS),	 the	 obligation	 to	 attend	 formal	
education	 and/or	 government-	 or	 privately-run	 trainings,	 revocation	 of	 driving	 license,	 and	
rectification	of	the	consequences	of	the	crime.334	

In	 general,	 the	 availability	 of	 alternatives	 to	 imprisonment	 for	 minors	 is	 welcome	 for	 law	
enforcement	 officers.	 Prosecutors	 and	 judges	 have	 come	 to	 the	 realization	 that	 criminal	
sentences	against	minors	have	indeed	to	be	the	last	resort.	They	realize	that	most	minor	criminals	
have	 been	 influenced	 by	 their	 environments	 which	 have	 failed	 in	 providing	 adequate	
education.335	However,	prosecutors	and	judges	actually	would	opt	for	diversion	in	solving	a	case	
involving	 a	 minor	 if	 possible.	 According	 to	 prosecutors,	 the	 placement	 of	 alternatives	 to	
imprisonment	 as	 a	 last	 option	 results	 in	minors	 still	 having	 to	 undergo	 criminal	 proceedings,	
which	may	not	be	easy.336	

Judging	from	various	court	decisions	in	cases	with	minors	as	convict,337	the	trend	suggests	that	
the	 imposition	of	prison	 sentence	 remains	more	popular	 compared	 to	other	 sentence	 forms.	
Prison	 sentence	 has	 the	 highest	 number	 of	 imposition,	 followed	 by	 vocational	 training,	
conditional	sentence,	and	institutional	education	(see	Figure	4.1).	
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Figure	4.1	Criminal	Sentences	on	Juveniles	

However,	the	Directorate	General	of	Corrections	data	show	that	the	number	new	minor	clients	
in	2016	to	2018	is	already	quite	high,	as	can	be	seen	in	the	table	below:	

Table	7.	Percentage	of	Juvenile	Sentences	

Year	 2015	 2016	 2017	
Prison	 27%	 32%	 32%	
Non-prison	 73%	 68%	 68%	

Source:	Data	processed	by	ICJR	of	309	rulings	on	minors	in	the	Special	Capital	Region	of	
Jakarta	from	2016	to	May	2018	

One	of	the	interviewees,	representing	the	Attorney	General	Office,	admits	that	alternatives	to	
imprisonment	 or	 imposition	 of	 measures	 on	 minors	 have	 not	 been	 common.	 Thus	 far,	
prosecutors,	judges,	police,	and	correctional	counselors	see	the	JCJS	Law	as	a	“bothersome”	law.	
The	 state	 does	 not	 allocate	 sufficient	 budget	 for	 the	 administration	 thereof,338	 whereas	 the	
enforcement	of	this	law	requires	a	lot	of	money,	as	there	are	additional	needs	to	meet,	such	as	
the	needs	 for	diversion,	establishing	good	understanding	of	 the	 community,	 and	provision	of	
correctional	counselors,	and	funding	minors	placed	under	the	custody	of	non-government	LPKS	
because	 of	 the	 insufficient	 number	 of	 Temporary	 Children	 Placement	 Agency	 (Lembaga	
Penempatan	Anak	Sementara/LPAS)which	ought	to	be	the	detention	facility	for	minors	under	the	
JCJS	Law.	Inadequate	budget	is	not	the	only	problem;	inadequate	facilities	for	the	enforcement	
of	the	JCJS	law	are	also	problematic.	
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From	 the	 regulatory	 point	 of	 view,	 the	 government	 has	 not	 completely	 supported	 the	
implementing	 regulations	 as	 needed.	 The	 JCJS	 law	 requires	 the	 government	 to	 create	 six	
government	regulations	and	two	presidential	decrees.	The	government	has	only	completed	five	
out	of	the	eight	implementation	regulations	items,	which	are:339	

a. Government	Regulation	Number	65	of	2015	on	Guidelines	for	Conducting	Diversion	on	
and	Handling	of	Minors	Aged	under	12	(Twelve)	Years,	which	governs	two	substances	of	
law:	diversion	on	and	handling	of	minors	 aged	under	 twelve	 years	 and	 counseling	 for	
children	aged	under	twelve	years;	

b. Government	 Regulation	 Number	 8	 of	 2017	 on	 the	 Procedure	 for	 JCJS	 Coordination,	
Monitoring,	Evaluation,	and	Reporting;	

c. Government	 Regulation	Number	 9	 of	 2017	on	Guidelines	 for	 Registering	 Juvenile	 and	
Juvenile	Victim	Cases;	

d. Presidential	Decree	Number	175	of	2014	on	Integrated	Education	and	Training	for	Law	
Enforcement	Officers	and	Related	Parties	Regarding	Juvenile	Criminal	Justice	System.	

There	are	three	crucial	JCJS	implementing	regulation	items	yet	to	be	concluded	until	now.	The	
absence	 of	 such	 implementing	 regulations	 proves	 to	 be	 an	 obstruction	 for	 law	 enforcement	
officers	in	reaching	an	understanding	of	the	procedure	to	handle	juvenile	cases.340	

Table	8.	List	of	Government	Regulations	Mandated	by	the	JCJS	Law	

Mandate	of	
Article	71	
paragraph	(5)	
of	the	JCJS	Law	

A	government	regulation	on	the	
form	of	and	procedure	of	
administration	of	sentences	

Not	yet	
available	

Mandate	of	
Article	82	
paragraph	(4)	
of	the	JCJS	Law	

A	government	regulation	on	
measures	available	for	imposition	
on	juveniles	

Not	yet	
available	

Mandate	of	
Article	90	
paragraph	(2)	
of	the	JCJS	Law	

A	presidential	decree	on	
enforcement	of	juvenile	victims	
and	juvenile	witnesses	

Not	yet	
available	

	
In	addition,	LPASs,	 the	detention	facility	 for	minors,	until	now	have	yet	 to	reach	adequacy.341	
According	to	Article	105(1)	letter	e	of	the	JCJS	Law,	the	LPASs	ought	to	be	established	in	every	
province.	This	condition	causes	detention	of	minors	has	to	be	administered	in	detention	centers	
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or	LPKSs,	which	then	causes	the	problem	of	the	duration	of	custody	of	a	minor	in	an	LPKS	not	
being	classified	as	detention	duration,	although	the	minor	would	have	undergone	counseling	at	
the	LPKS.342	

With	regards	to	the	detention	problem,	a	survey	of	rulings	on	juveniles	at	district	courts	within	
the	 territory	 of	 the	 Special	 Capital	 Region	 of	 Jakarta	 indicates	 that	 the	 volume	 of	 juvenile	
detention	is	on	the	large	side	(see	Figure	4.2).	

	
Figure	4.2	Juvenile	Detention	Status	

Another	problem	is	the	inconsistencies	between	the	provisions	in	the	JCJS	Law	and	those	outside	
the	same	law.	An	example	is	the	term	“supervising	judge”	in	the	JCJS	Law,	which	is	not	very	well	
understood,	 in	 terms	 of	 for	 example	 whether	 a	 “supervising	 judge”	 is	 a	 supervising	 and	
monitoring	judge	according	to	the	KUHAP	or	a	different	“judge”.343	One	of	the	legislators	of	the	
JCJS	Law	mentioned	that	the	meaning	of	“supervising	judge”	is	the	supervising	and	monitoring	
judge	 recognized	 in	 the	 KUHAP,	 but	 in	 practice	 this	 explanation	 is	 not	 accepted	 due	 to	 the	
different	terms	used,	which	are	“supervising	judge”	and	“supervising	and	monitoring	judge”.344	

A	matter	of	importance	in	the	administration	of	alternatives	to	imprisonment	on	minors	is	the	
understanding	of	 a	 juvenile’s	 community.	 This	understanding,	established	by	 the	 correctional	
counselor,	 can	 actually	 suggest	whether	 the	minor	 is	 to	 be	 sentenced	 to	 prison	 or	 that	 it	 is	
possible	for	the	non-imposition	of	a	prison	sentence.	Correctional	counselors	with	correctional	
houses	 complain	 about	 the	 attention	 judges	 give	 in	 juvenile	 cases	which	 oftentimes	 is	more	

																																																													
342	ICJR	interview	with	I2.	
343	ICJR	FGD,	7	February	2019.	
344	ICJR	interview	with	I6.	



76	
	

responsive	toward	prosecutors’	recommendations	than	those	based	on	such	understanding	as	
informed	with	observation.345	

c.	Implementation	of	Alternatives	to	Imprisonment	in	the	Narcotics	Law	

Provisions	on	rehabilitation	in	narcotics	policy	started	with	Law	Number	9	of	1976	on	Narcotics	
(the	 1976	 Narcotics	 Law).	 This	 law	 provided	 for	 medication	 and	 rehabilitation	 of	 victims	 of	
narcotics	abuse	and	the	mitigation	thereof.	One	of	the	intentions	behind	this	law	was	to	set	out	
provisions	on	medication	and	rehabilitation	of	narcotics	addict.346	

Subsequently,	 as	 a	 manifestation	 of	 Indonesia’s	 commitment	 to	 active	 participation	 and	
encouragement	of	world	initiatives	on	eradicating	the	abuse	of	narcotics,	on	27	March	1989	in	
Vienna,	Austria,	Indonesia	ratified	the	United	Nations	Convention	against	Illicit	Traffic	in	Narcotic	
Drugs	and	Psychotropic	Substances	which	then	was	adopted	into	law	in	Law	Number	7	of	1997.	
As	a	response	to	said	international	commitment,	Indonesia	passed	two	laws,	Law	Number	5	of	
1997	on	Psychotropics	and	Law	Number	22	of	1997	on	Narcotics	(the	1997	Narcotics	Law).	

In	Article	3	letter	(a)	of	the	1997	Narcotics	law	it	is	mentioned	that	the	objective	of	the	provisions	
of	 the	 1997	Narcotics	 Law	was	 to	 ensure	 the	 availability	 of	 narcotics	 for	 health	 care	 and/or	
development	of	science.	In	the	elucidation	thereon,	it	is	mentioned	that	health	care	means	“the	
use	of	narcotics	primarily	for	medication	purposes	including	rehabilitation	purposes.”347	

The	context	surrounding	the	importance	of	rehabilitation	is	further	explicitly	and	completely	set	
out	in	Law	Number	35	of	2009	on	Narcotics	(the	Narcotics	Law).	In	the	Narcotics	Law,	it	is	made	
clear	that	narcotics	abusers	and	addicts	can	be	punished,	which	provision	is	written	in	Article	127	
paragraph	(1)	and	Article	128	paragraph	(3).	However,	under	the	provisions	of	Article	54,	Article	
55	and	Article	103	of	the	same	law,	rehabilitation	is	the	mandatory	substitute	for	imprisonment	
for	narcotics	addicts.	The	Narcotics	Law	does	not	explicitly	whether	the	obligation	to	consider	
rehabilitation	under	Article	1217	paragraph	(2)	also	applies	for	non-addict	narcotics	abusers,	but	
the	practice	so	far	has	been	that	the	use	of	rehabilitation	is	indeed	related	to	the	provisions	of	
Article	127.	

After	the	passage	of	the	Narcotics	Law,	the	placement	of	narcotics	addicts	and	abuse	victims	does	
not	proceed	well,	according	to	the	Supreme	Court	in	Supreme	Court	Circular	Number	3	of	2011	
on	 Placement	 of	 Narcotics	 Abuse	 Victims	 in	Medical	 Rehabilitation	 and	 Social	 Rehabilitation	
Institutions	(SCC	3	of	2011).	This	circular	asserts	that	the	problem	of	narcotics	addicts	and	abuse	
victims	was	increasing	in	terms	of	numbers,	whereas	medication	and/or	care	measures	through	
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rehabilitation	for	those	affected	had	not	reached	an	optimum	level	and	the	implementation	laced	
integration	among	law	enforcement.348	The	issuance	of	SCC	3	of	2011	was	an	emphases	that	had	
to	be	acted	on	because	SCC	4	of	2010	was	not	implemented	by	law	enforcement	officers.	The	
Supreme	Court	was	of	the	opinion	that	there	were	concerns	among	law	enforcement	particularly	
on	the	placement	of	addicts	and	abuse	victims	in	rehabilitation	centers.349	The	Supreme	Court	
then	mentioned	that	such	non-detention	has	been	provided	for	in	even	Law	Number	8	of	1981	
on	the	Indonesian	Penal	Procedure	Code.350	Although	it	has	been	for	several	times	provided	in	
the	amendments	 to	 the	Narcotics	Law,	and	a	number	of	 implementing	 regulations	and	other	
supporting	regulations	such	as	the	SCC	and	joint	regulations	have	been	set	up,	this	practice	of	
rehabilitation	still	faces	a	number	of	problems.	

First,	one	problem	is	on	the	definitions	of	user,	abuser	and	addict.	One	of	the	biggest	problems	
in	the	narcotics	regulations	in	Indonesia	is	the	definition	of	a	person	using	narcotics	is	qualified	
into	several	terms	including	addict,	abuser	and	abuse	victim.	The	three	terms	essentially	refer	to	
narcotics	 users,	 but	 each	 term	 has	 different	 implication	 related	 to	 the	 administration	 of	
rehabilitation.	

Under	Article	54	of	the	Narcotics	Law	narcotics	abusers	and	narcotics	abuse	victims	are	obligated	
to	 undergo	medical	 rehabilitation	 and	 social	 rehabilitation.	 Therefore,	 under	 this	 article	 only	
addicts	 and	 abuse	 victims	 are	 eligible	 for	 rehabilitation.	 The	 problems	 emerge,	 that	 as	 an	
alternative	to	imprisonment,	rehabilitation	is	given	when	a	criminal	sentence	is	imposed,351	and	
that	the	only	article	providing	for	rehabilitation	is	Article	127	of	the	Narcotics	Law,	which	does	
not	use	the	terms	“addict”	or	“abuse	victim”	at	all	but	instead	uses	“abuser”.	This	means,	in	terms	
of	 sentencing,	 it	 is	 not	 automatic	 that	 those	 subjected	 to	Article	 127	of	 the	Narcotics	 Law	 is	
provided	with	rehabilitation,	because	the	label	as	an	addict	or	a	narcotics	abuse	victim	remains	
to	be	satisfied.	

The	 next	 problem	 is	 that	 it	 is	 not	 straightforward	 for	 that	 label	 to	 be	 earned.	 The	 closest	
regulation	is	SCC	4	of	2010.	In	the	circular,	in	order	to	ensure	that	an	abuser	is	an	addict,	there	
are	several	conditions	to	meet,	the	most	difficult	of	which	include	red-handed	arrest,	positive	
results	of	urine	test	and	weight	threshold	for	a	narcotics	owner	to	be	classified	as	an	addict.	Of	
course,	those	conditions	are	not	absolute	for	such	classification,352	but	provisions	in	Article	127	
of	the	Narcotics	Law	and	the	content	of	SCC	4	of	2010	render	it	very	difficult	for	a	person	to	be	

																																																													
348	Number	1	of	SCC	3	of	2011.	
349	Number	2	of	SCC	3	of	2011.	
350Ibid.	
351	Essentially	Article	103	of	the	Narcotics	Law	provides	that	medication	and/or	care	can	be	ruled	or	stipulated	by	
the	judge	for	narcotics	abusers	guilty	or	not	guilty	of	narcotics	crimes.	
352	LBH	Masyarakat,	Di	Ujung	Palu	Hakim	Dokumentasi	Putusan	Rehabilitasi	di	Jabodetabek	2014,	LBH	Masyarakat,	
2014,	Jakarta,	p.	33.	
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eligible	for	rehabilitation.	The	LBH	Masyarakat	data	show	that	of	137	persons	caught	red-handed	
using	narcotics	only	39	received	rehabilitation.353	

Second,	 the	 crime	 formulation	 in	 the	Narcotics	 Law	 fails	 to	 identify	 the	 narcotics	 user.	 On	 a	
narcotics	user,	in	addition	to	Article	127	of	the	Narcotics	law,	several	other	articles	can	also	be	
applied.	 Among	 those	most	 frequently	 enforced	 are	 Article	 111,	 Article	 112	 and	Article	 114.	
Article	111	and	Article	112	of	the	law	differ	only	 in	terms	of	the	form	of	the	narcotics,	where	
Article	111	regulates	narcotic	substance	in	the	plant	form	and	Article	112	the	non-plant	form.	
The	 essential	 elements	 of	 the	 two	 articles	 are	 the	 same,	 namely	 control,	 retention	 and	
possession.	 Article	 114	 on	 the	 other	 hand	 applies	 for	 narcotics	 purchaser.	 The	 elements	 of	
control,	 possession,	 retention	 and	 purchase	 are	 criminal	 elements	which	 are	 all	 present	 and	
concurrent	in	the	act	of	a	narcotics	addict	and	user	for	personal	uses.354	The	problem	is	that	in	
the	formulations	of	those	articles,	intention	and	purpose	are	absent	as	elements	of	the	crime.355	
These	articles	are	called	a	“garbage	bin”	by	the	Supreme	Court	in	Supreme	Court	Ruling	Number	
1071K/Pid.Sus/2012.356	This	means,	although	such	narcotics	have	been	 intended	 for	personal	
use,	Article	 111,	Article	 112	 and	Article	 114	of	 the	Narcotics	 Law	are	 still	 often	used	 against	
narcotics	users	and	addicts.	

The	problem	with	Article	111,	Article	112	and	Article	114	is	that	the	three	are	always	the	first	
indictments	under	Article	127,	because	in	practice	crimes	punishable	by	more	severe	sentences	
will	be	set	for	first	indictments.	If	crimes	under	such	articles	are	substantiated,	and	it	is	clear	that	
they	 easier	 to	 substantiate,	 a	 user	 cannot	 be	 rehabilitated,	 because	 as	 explained	 above,	
rehabilitation	is	inherent	in	Article	127	of	the	Narcotics	Law	and	not	in	Article	111,	Article	112	
and	Article	114	or	other	offences	under	the	Narcotics	Law.	

Third,	another	problem	is	the	procedure	of	the	Integrated	Assessment	Team	(the	IAT)357.	In	order	
to	make	 certain	 that	 rehabilitation	 is	 available	 to	 be	 provided,	 law	 enforcement	 officers	 can	
request	medical	examination	by	a	public	or	private	hospital	and	the	IAT	is	coordinated	by	the	
National	 Narcotics	 Board	 (Badan	 Narkotika	 Nasional/BNN).	 In	 practice,	 the	 prosecutor	
oftentimes	 is	 reluctant	 to	 recommend	 rehabilitation	 if	 the	 investigator	 cannot	 produce	 the	

																																																													
353Ibid.,	p.	34.	
354	Totok	Yulianto,	RKUHP	dan	Masa	Depan	Tindak	Pidana	Narkotika	dan	Psikotropika,	ICJR,	2015,	Jakarta,	p.	19.	
355Ibid.,	pp.	19-20.	
356	In	Supreme	Court	Ruling	Number	1071K/Pid.Sus/2012,	the	Supreme	Court	justices	declare,	“Provisions	of	Article	
112	of	Law	Number	35	of	2009	are	garbage	bin	provisions	or	multi-interpretable	articles.	Actions	of	users	or	addicts	
of	controlling	or	possessing	narcotic	substances	for	personal	consumption	or	use	will	not	escape	the	coverage	of	
said	Article	112,	but	this	understanding	is	mistaken	in	the	enforcement	of	law	for	failing	to	take	into	account	the	
circumstances	or	fundamental	reasons	in	or	by	which	the	convict	controls	or	retains	such	items	according	to	the	
intention	or	purpose	of	the	convict.	
357	IAT	is	an	investigation	mechanism	to	procure	assessment	on	the	provision	of	rehabilitation,	as	set	out	in	the	Joint	
Regulation	of	Seven	State	Institutions	and	Ministries	in	2014.	
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assessment	 results	 document	 from	 the	 IAT.	 Under	 Chapter	 V	 Point	 (3)	 of	 Attorney	 General	
Regulation	 Number	 029/A/JA/12/2015	 on	 Directives	 on	 Technicalities	 in	 Handling	 Narcotics	
Addicts	and	Narcotics	Abuse	Victims	in	Rehabilitation	Institutions,	the	enforcement	of	Article	127	
of	the	Narcotics	Law	for	addicts	requires	the	IAT	results.	Therefore,	without	the	IAT,	prosecutors	
tend	 to	 be	 reluctant	 in	 enforcing	 Article	 127.	 This	 is	 compounded	 with	 the	 tendency	 of	
prosecutors	to	be	skeptical	about	the	medical	examination	results	provided	by	hospital,	that	a	
majority	 of	 prosecutors	 would	 only	 proceed	 with	 recommendation	 of	 rehabilitation	 if	 a	
statement	letter	from	the	IAT	is	available.358	

Time	limitation	for	the	works	of	the	IAT	is	also	an	issue	in	itself.	Under	Article	4	paragraph	(5)	of	
the	 Joint	 Regulation	 of	 Seven	 State	 Institutions	 and	Ministries	 in	 2014	 an	 IAT	 result	 is	 to	 be	
concluded	no	later	than	six	days	since	the	receipt	of	a	request	from	investigators.	The	issue	is	
due	to	BNN	Head	Regulation	Number	11	of	2014	on	Procedure	for	Handling	Narcotics	Addict	and	
Narcotics	 Abuse	 Victim	 Suspects	 and/or	 Convicts	 in	 Rehabilitation	 Institutions	 (BNN	 Head	
Regulation	 11	 of	 2014),	 which	 Article	 14	 paragraph	 (1)	 stipulates	 that	 an	 IAT	 request	 from	
investigators	has	to	be	present	within	24	hours	of	the	arrest.	Prosecutors	consider	that	said	time	
limitation	 often	 results	 in	 IAT	 results	 not	 being	 appended,	 which	 in	 turn	 lead	 to	 the	 non-
enforcement	of	Article	127	of	the	Narcotics	Law	by	prosecutors,	who	then	cannot	recommend	
rehabilitation.359	

Fourth,	rehabilitation	infrastructure	and	programs	are	inadequate.	Although	the	Narcotics	Law	
establishes	 two	 forms	 of	 rehabilitations,	 in	 practice	 the	 only	 rehabilitation	 conducted	 in	
correctional	institutions	is	social	rehabilitation,	not	medical	rehabilitation.360	

Fifth,	 rehabilitation	 is	 seen	as	a	punishment.	Although	 in	 this	 text	 rehabilitation	 is	necessarily	
considered	a	punishment	to	be	classified	as	an	alternative	to	imprisonment,	the	original	intent	
of	rehabilitation	holds	it	as	a	measure	that	is	part	of	a	double	track	system	criminal	justice.	On	
the	 ground,	 the	 stigma	 of	 rehabilitation	 as	 a	 punishment	 leads	 to	 the	 difficult	 access	 to	
rehabilitation	itself	for	narcotics	users,	especially	addicts.	

The	joint	regulation	of	the	chief	justice	of	the	Supreme	Court,	minister	of	law	and	human	rights,	
minister	of	health,	minister	of	social	affairs,	attorney	general,	chief	of	the	Indonesian	National	
Police,	 and	 BNN	 head	 on	 the	 handling	 of	 narcotics	 addicts	 and	 narcotics	 abuse	 victims	 in	
rehabilitation	institutions361	states	that	an	addict	and	an	abuse	victim	that	has	at	the	same	time	
been	a	distributor	 is	not	entitled	to	medical	 rehabilitation,	but	only	 to	social	 rehabilitation	as	

																																																													
358	ICJR	interview	with	N3.	
359	ICJR	FGD,	22	October	2018.	
360	ICJR	FGD,	22	October	2018.	
361	See	Supreme	Court	Chief	Justice	Joint	Regulation	Number	of	the	Republic	of	Indonesia	01/PB/MA/III/2014	on	the	
Handling	of	Narcotics	Addicts	and	Narcotics	Abuse	Victims	in	Rehabilitation	Institutions.	
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administered	in	the	detention	center	or	correctional	institution.	The	administration	of	medical	
rehabilitation	and/or	social	rehabilitation	process	allowed	to	take	place	outside	a	correctional	
institution	or	 a	detention	 center	 is	only	 accessible	 for	 a	 convict	 falling	under	 the	 category	of	
narcotics	addict	or	narcotics	abuse	victim	and	not	a	distributor,	dealer,	or	courier,	or	producer.	

Such	classification	has	significant	impact	on	the	indictments	brought	against	a	person	arrested	in	
a	 narcotics	 case.	 According	 to	 an	 ICJR	 and	Rumah	Cemara	 study	 in	 2016,362	 charges	 brought	
against	narcotics	users	and	addicts	are	based	on	articles	with	the	label	of	“dealer”	because	they	
are	deemed	to	possess,	retain,	and/or	control	narcotics	substances.	This	research	finds	that	82%	
of	indictments	brought	by	prosecutors	on	narcotics	users	and	addicts	are	based	on	Articles	111	
and	112	of	the	Narcotics	Law.363	This	significantly	affects	the	access	to	rehabilitation	for	narcotics	
users	and	abuse	victims	because	when	“distributor”,	“dealer”	or	“courier”	or	“producer”	clauses	
are	enforced	together	with	Article	127,	the	narcotics	user	or	abuser	will	still	be	punished	with	
imprisonment,	not	a	sentence	for	undergoing	rehabilitation.	

On	the	one	hand,	prosecutors	are	 reluctant	 to	pursue	alternatives	 to	 imprisonment	against	a	
convict	including	rehabilitation	because	it	will	set	a	bad	precedent	for	other	narcotics	users,	who	
will	think	that	they	will	not	need	to	stop	using	narcotics	because	the	state	will	eventually	cure	
them.	This,	as	claimed	by	a	prosecutor,	is	because	most	suspects/convicts	in	narcotics	cases	are	
from	middle	to	low	economic	statuses,	who	are	considered	incapable	of	paying	for	rehabilitation	
care	 themselves.	 If	 users	 and	 addicts	 are	 rehabilitated	 instead,	 the	 deterrence	 objective	 of	
criminal	penalty	as	idealized	in	the	Narcotics	Law	is	seen	as	not	attained.364	However,	a	junior	
attorney	general	has	a	differing	view,	who	sees	that	the	Narcotics	Law	has	an	underlying	ideal	of	
seeking	 recovery	 for	 persons	 committing	 narcotics	 crimes	 (be	 they	 a	 user,	 addict,	 abuser,	 or	
dealer)	 as	 their	 right	 as	 citizen	 to	 lead	 a	 healthy	 life.	 This	 ideal	 is	 then	 derived	 from	 in	 the	
implementing	regulations	of	the	Narcotics	Law.365	

	 	

																																																													
362	Supriyadi	Widodo	Eddyono	et	al.,	Meninjau	Rehabilitasi	Pengguna	Narkotika	dalam	Praktik	Peradilan,	ICJR,	2016,	
p.	48.	
363Ibid.	
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CHAPTER	IV	

MODALITY,	HINDERING	FACTORS,	AND	PROJECTION	OF	THE	IMPLEMENTATION	OF	
ALTERNATIVES	TO	IMPRISONMENT	IN	INDONESIA	

A.	Modality	of	Alternatives	to	Imprisonment	Implementation	in	Indonesia	

As	described	in	the	previous	chapter,	regarding	the	provisions	of	alternatives	to	imprisonment,	
Indonesia	 has	 recognized	 and	 implemented	 various	 forms	 of	 sanctions	 and	 procedures	 for	
sanctioning	 alternatives	 to	 imprisonment.	 Such	 forms	 of	 alternatives	 to	 imprisonment	 are	
provided	for	in	a	number	of	regulations,	including:	

a. The	Indonesian	Penal	Code,	which	provides	for	fine	sentence	and	conditional	sentence	
(probation)	as	alternatives	to	imprisonment;	

b. The	 JCJS	 Law,	which	 stipulates	 vocational	 training,	 institutional	 education,	 conditional	
sentence,	and	certain	measures	as	alternatives	to	imprisonment;	

c. The	Narcotics	Law,	which	contains	rehabilitation	as	a	form	of	alternative	to	imprisonment	
for	convicts	in	narcotics	case;	etc.	

The	commitment	to	expand	and	implement	alternatives	to	imprisonment	in	Indonesia	is	gaining	
strength,	as	seen	in	the	Indonesian	Bill	of	Penal	Code	text	presented	on	9	July	2018,	which	hinted	
at	the	enthusiasm	for	reducing	dependence	on	incarceration-based	punishment.	The	Indonesian	
Bill	 of	 Penal	 Code	 mentions	 and	 ‘recommends’	 the	 use	 of	 alternatives	 to	 imprisonment	 by	
providing	conditions	or	circumstances	to	assist	 the	guide	the	 judge	to	preferably	refrain	 from	
imposing	prison	 sentence.	 There	 are	 three	 types	of	 alternatives	 to	 imprisonment	 adopted	as	
basic	punishments,	namely	supervision,	fine,	and	social	work	sentence.	

The	 commitment	 is	 upheld	 in	 various	 government	 declarations	 that	 the	 implementation	 of	
alternatives	to	imprisonment	is	a	matter	of	importance	and	urgency,	one	of	the	aims	of	which	is	
to	 reduce	 the	 problem	 of	 overcrowding.	 The	 Indonesian	 minister	 of	 law	 and	 human	 rights,	
Yasonna	Laoly,	 asserted	 that	 the	alternatives	 to	 imprisonment	 in	 the	 Indonesian	Bill	of	Penal	
Code	 currently	 under	 debate	 with	 the	 House	 of	 Representatives	 could	 gradually	 reduce	
overcrowding.366	

The	practice	of	said	commitment	is	accompanied	with	efforts	to	ensure	the	implementation	of	
sanctions	alternative	to	prison.	The	Indonesian	National	Police	(INP)	chief,	Tito	Karnavian,	on	27	
July	 2018	 signed	 Chief	 of	 Indonesian	 National	 Police	 Circular	 Number	 SE/8/VII/2018	 on	 the	
Implementation	of	Restorative	Justice	in	Solving	Criminal	Cases.	This	circular	serves	as	the	legal	
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basis	and	a	guide	for	police	detectives	and	investigators	in	conducting	preliminary	investigations	
and	 investigations,	 and	 also	 as	 a	 guarantee	 of	 protection,	 monitoring,	 and	 control	 in	 the	
implementation	 of	 the	 principles	 of	 restorative	 justice.	 The	 legal	 basis	 of	 this	 circular	 is	 the	
manifestation	 of	 public	 interests	 and	 sense	 of	 justice,	 so	 as	 to	 create	 a	 uniformity	 of	
understanding	and	implementation	of	restorative	justice	within	the	ranks	of	the	INP.	

B.	Analyses	on	the	Hindering	Factors	of	Alternatives	to	Imprisonment	in	Indonesia	

Various	 forms	 of	 alternatives	 to	 imprisonment	 in	 Indonesia	 are	 provided	 for	 in	 a	 number	 of	
regulations	and	commitments	to	the	reduction	of	overcrowding,	but	the	implementation	thereof	
is	still	at	a	very	low	rate	compared	to	the	imposition	of	prison	sentence.	Hindering	factors	leading	
to	 such	 low	 volume	of	 the	 use	 of	 alternatives	 to	 imprisonment	 come	 about	 in	 the	 following	
matters:	

a.	Different	Views	on	the	Objectives	of	Criminal	Penalty	

The	objective	of	criminal	penalty	is	very	closely	related	to	the	form	of	criminal	penalty	opted	for	
by	 law	 enforcement	 officers	 in	 handling	 a	 criminal	 case.	 For	 that	 reason	 the	 views	 of	 law	
enforcement	officers	in	punishing	a	crime	is	a	highly	influential	aspect	of	the	implementation	of	
alternatives	to	imprisonment.	

So	far,	the	“jargon”	that	the	objective	of	punishment	often	taken	up	is	deterrence	effect,	that	is,	
for	other	people	not	to	commit	crime	and	for	the	perpetrator	not	to	repeat	his/her	offence.	This	
criminal	penalty	objective	of	deterrent	effect	is	then	held	and	became	the	mainstream	paradigm	
of	thought	of	law	enforcement	officers	and	the	public.367	The	general	perception	of	the	public,	
which	has	been	growing,	 is	 the	view	that	deterrent	effect	can	only	be	achieved	and	correctly	
achieved	by	imposing	prison	sentence	on	the	perpetrator,	which	inflict	on	the	person	suffering,	
isolation,	 and	 alienation	 from	 the	 community.	 Alternatives	 to	 imprisonment	 forms	 such	 as	
probation	 sentence,	 is	 seen	 as	 impotent	 in	 instilling	 fear	 because	 the	 criminal	 can	 keep	
conducting	his/her	usual	activities.	Consequently,	various	forms	of	alternatives	to	imprisonment	
are	often	ignored	and	rarely	opted	for	by	the	judge.	

The	 view	 that	 deterrence	 is	 the	 objective	 of	 criminal	 penalty	 has	 considerable	 influence	 on	
prosecutors	in	their	recommendation	and	judges	in	ordering	a	form	of	criminal	penalty.	In	the	
case	of	narcotics	crimes,	for	example,	law	enforcement	officers	tend	to	believe	that	the	suspect	
or	the	convict	in	a	case	has	to	be	subjected	to	very	heavy	punishment,	such	as	prison	sentence	
of	dozens	of	years	or	the	death	sentence,	which	are	intended	as	a	lesson	for	the	public	not	to	
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commit	such	crime.	This	view	is	compounded	with	the	paradigm	used	in	measuring	“success”	
and	“justice”	in	narcotics	cases	being	prison	or	even	death	sentence	for	the	perpetrator.	

In	actuality,	most	narcotics	crimes	are	victimless	crimes,	in	which	the	perpetrator	has	also	been	
a	victim	of	narcotics	abuse.	Law	enforcement	holds	nonetheless	that	deterrent	effect	is	a	matter	
to	 be	 pronounced	 over	 recovery	 for	 the	 perpetrator.	 The	 argument	 goes	 that	 if	 recovery	 or	
restoration	takes	the	priority,	 the	public	will	not	hold	back	from	committing	narcotics	crimes,	
because	they	think	that	if	they	commit	a	narcotics	crime,	their	medication	will	be	borne	by	the	
state,	so	they	will	have	no	need	to	fear	attempting	the	crime.368	

The	view	that	the	only	objective	of	criminal	penalty	is	to	achieve	deterrent	effect	also	denies	the	
victim	 active	 participation	 and	 justice	 for	 the	 damage	 he/she	 has	 suffered.	 For	 example,	
regarding	crimes	involving	properties,	because	the	prosecutor	seeks	or	the	judge	imposes	prison	
sentence,	the	offender	is	 instead	cannot	work	and	eventually	becomes	unable	to	compensate	
the	damages	caused	by	his/her	offence.	This	condition	would	be	different	if	the	judge	imposes	
probation	 sentence	 under	 the	 condition	 of	 compensation	 as	 stipulated	 in	 Article	 14c	 of	 the	
Indonesian	Penal	Code.	

The	view	of	the	majority	that	the	objective	of	criminal	punishment	is	deterrent	effect	stands	in	
contrast	with	 the	development	of	 the	 concept	of	 restorative	purpose	of	penalty.	 This	 end	of	
criminal	 punishment	 based	 on	 this	 paradigm	 is	 to	 restore	 the	 condition	 prior	 to	 or	 remedy	
consequence	 of	 a	 crime,	 whether	 it	 be	 of	 or	 on	 the	 victim,	 the	 perpetrator	 and	 also	 the	
community.	 This	 restorative	objective	of	 criminal	penalty	will	 place	more	emphasis	on	victim	
participation	and	be	under	a	process	that	allows	the	perpetrator	to	realize	his/her	wrongdoing,	
so	both	the	victim	and	the	perpetrator	can	return	to	their	initial	conditions	as	in	place	prior	to	
the	commission	of	 the	crime.	 In	essence,	 this	 restorative	approach	on	 justice	will	have	wider	
impacts	 beyond	 deterrent	 effect:	 the	 upholding	 of	 justice,	 maintenance	 of	 public	 order	 and	
protection	of	human	rights.	

The	 purpose	 of	 such	 restorative	 justice,	 despite	 having	 entered	 expansive	 discourse	 and	
somewhat	accommodated,	proves	to	be	less	acceptable	by	most	law	enforcement,	especially	in	
solving	certain	cases.	The	acceptance	of	this	restorative	concept	is	more	palatable	in	regards	to	
juvenile	cases	due	to,	in	addition	to	the	provision	thereof	in	the	law	which	places	obligation	on	
law	enforcement	or	makes	available	the	option	for	the	use	of	alternatives	to	imprisonment,	the	
view	that	minors	ought	not	to	be	incarcerated.369	
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b.	“Inadequate”	Development	of	Regulations	and	Policies	

The	 development	 of	 regulations	 and	 policies	 related	 to	 alternatives	 to	 imprisonment,	 as	
described	in	the	previous	section,	can	still	be	said	to	be	inadequate.	Alternatives	to	imprisonment	
provided	 for	 in	 the	 Indonesian	Penal	 Code,	 such	 as	 fine	 and	 conditional	 sentence	 (probation	
sentence),	 have	 actually	 been	 effective	 in	 Indonesia	 since	 1918.370	 However,	 many	 of	 those	
provisions	for	alternatives	to	imprisonment	have	not	been	equipped	with	imposition	guidelines	
which	 could	 further	be	developed	by	each	 law	enforcement	 institution.	 The	 fact	 is	 that	 such	
provisions	would	be	very	general	in	nature	and	provide	a	lot	of	flexibility	for	judges	to	determine	
the	actual	ground	for	the	imposition	of	conditional	sentence.	

The	 lack	 of	 more	 practical	 guidelines	 results	 in	 the	 lack	 of	 common	 standards	 in	 the	
implementation	of	conditional	sentence.	Muladi	claims	that	there	is	a	lack	of	unity	among	views	
on	the	matter,	which	would	include	the	essence,	objectives	to	attain,	and	measurements	for	the	
imposition	 of	 conditional	 sentence.	 Currently,	 such	 measurements	 for	 the	 imposition	 of	
conditional	 sentence	 are	 based	 on	 the	 experiences	 of	 law	 enforcement	 officers	 in	 handling	
certain	cases,	such	that	each	law	enforcement	officer	has	a	different	answer	to	the	question	of	
when	conditional	sentence	ought	to	be	sought	or	imposed.371	

In	recommending	probation	sentence,	guidelines	have	been	available	for	prosecutors	in	Attorney	
General	Circular	of	the	Republic	of	Indonesia	Number	SE-013/A/JA/12/2011	on	the	Guidelines	
for	Prosecuting	General	Crime	Cases.	These	guidelines	concern	factors	that	can	be	available	for	
consideration	prior	to	prosecution,	such	as	the	age	factor	and	the	victim	factor.	These	guidelines	
is	an	internal	regulation	for	prosecution	service,	which	only	apply	for	prosecutors	and	cannot	be	
used	as	guidelines	for	other	law	enforcement	officers,	such	as	judges	in	sentencing	conditional	
sentence.	

Under	Article	14a	of	the	Indonesian	Penal	Code,	the	authority	to	impose	conditional	sentence	
rests	with	judges.	However,	no	provision	for	judges	of	guidelines	is	available	for	the	imposition	
of	conditional	 sentence,	whether	at	 the	 internal	 level	or	at	 the	 legislation	 level.	The	research	
conducted	by	Muladi	in	1985	quotes	differing	answers	from	judges	and	prosecutors	about	the	
reason	or	factors	that	can	serve	as	the	bases	for	them	to	pursue	or	impose	conditional	sentence,	
such	as	the	factors	of	the	offence,	criminal,	and	views	of	law	enforcement	officers	on	conditional	

																																																													
370	As	of	1918,	the	Dutch	made	effective	Wetboek	van	Strafrecht	voor	Nederlands-Indie	(WvS-HB),	the	colonial-era	
criminal	code,	for	all	classes	of	residents	in	Indonesia.	This	WvS-HB	based	on	the	principle	of	concordance	is	similar	
to	the	WvS	in	the	Netherlands	which	had	come	into	effect	in	September	1886	in	the	Netherlands.	Under	Law	Number	
1	 of	 1946,	 the	 WvS-HB	 became	 effective	 as	 the	 Indonesian	 Penal	 Code.	 The	 provisions	 on	 fine	 sentence	 and	
conditional	sentence	in	the	WvS-HB	ought	to	have	come	into	effect	in	the	Indonesian	Penal	Code.	See	Mardjono	
Reksodiputro,	 Beberapa	 Catatan	 untuk	 Perjalanan	 Sejarah	 Hukum	 Pidana	 Indonesia,	 p.	 2.	
http://jentera.ac.id/contents/files/20160407_MR_Perjalanan_Sejarah_Hukum_Pidana_Indonesia.pdf	
371	Muladi,	op.	cit.,	p.	183.	
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sentence.372	 A	 judge	 interviewee	 in	 this	 study	 mentioned	 that	 currently	 a	 judge	 imposes	
conditional	sentence	by	looking	at	the	consequence	of	the	crime,	forgiveness	of	the	victim,	and	
the	intention	of	the	victim	in	committing	the	crime,	although	no	specific	provision	can	be	referred	
to	regarding	those	grounds.373	

Despite	 the	 fact	 that	 the	 imposition	 of	 this	 conditional	 sentence	 is	 difficult	 neither	 the	
prosecution	service	nor	the	Supreme	Court	has	issued	new	policies	to	further	raise	the	awareness	
of	conditional	sentence.	Likewise	no	advice	has	been	disseminated	encouraging	the	use	of	this	
form	of	criminal	penalty.	

The	inadequacy	issue	in	the	regulations	and	policies	of	alternatives	to	imprisonment	also	exists	
with	regards	to	criminal	fine.	In	the	Indonesian	Penal	Code,	fine	sentence	is	generally	formulated	
as	 an	 alternative	 to	prison	 sentence,	which	means	 that	 the	prosecutors	 and	 judges	have	 the	
flexibility	to	choose	the	type	of	sentence	to	recommend	and	impose.	

The	 Indonesian	 Penal	 Code	 does	 not	 set	 specific	minimum	amounts	 of	 fines	 to	 be	 paid.	 The	
available	minimum	amount	is	a	universal	one,	which	at	the	beginning	had	been	25	cents,	then	
amended	by	 Law	18	 (Prp)	 of	 1960	 to	 15	 times	 thereof	 and	 updated	 through	 Supreme	Court	
Regulation	 Number	 2	 of	 2012,	 which	 multiplied	 the	 amount	 by	 1,000	 times	 except	 for	 the	
purposes	of	Article	303	paragraphs	(1),	(2),	303	Bis	paragraphs	(1)	and	(2).374	

Irregular	 amendment	 to	 fine	 amounts	 signifies	 slow	 paced	 development	 of	 regulations	 and	
policies	 concerning	 criminal	 fine	 in	 the	 Indonesian	 Penal	 Code.	 This	 results	 in	 fine	 in	 the	
Indonesian	 Bill	 of	 Penal	 Code	 lagging	 behind	 the	 adjustments	 of	 fine	 amounts	 in	 other	
legislations.	 For	 example,	 embezzlement	 (Article	 372	of	 the	 Indonesian	Penal	 Code)	 carries	 a	
maximum	sentence	of	 four	years	 in	prison	or	 fine	of	Rp13,500,000.00375	Compared	to	crimes	
outside	 the	 Indonesian	Penal	Code	 carrying	 a	 similar	prison	 term	 the	 fine	 sentence	 is	 hugely	
different,	 such	 as	 Article	 27	 (3)	 of	 the	 EIT	 Law,	 which	 carries	 a	 maximum	 fine	 of	
Rp750,000,000.00.		

In	addition,	adjustment	to	fine	amounts	in	Supreme	Court	Regulation	Number	2	of	2012	is	seen	
to	be	problematic,	as	previously	described,	in	terms	of	the	procedure	for	amendment	to	laws	and	
regulations.	Amendment	by	means	of	a	Supreme	Court	regulation	also	has	as	a	consequence	that	

																																																													
372	Muladi,	op.	cit.,	p.	182.	
373	ICJR	interview	with	I4.	
374	Andi	Hamzah,	op.	cit.,	p.	197.	
375	Article	372	carries	a	fine	of	up	to	Rp900.	Looking	at	the	amendments	in	Law	Number	18	(Prp)	of	1960	and	Supreme	
Court	Regulation	Number	2	of	2012,	the	maximum	amount	of	fine	is	Rp13,500,000.00	(Rp900	x	15	x	1000).	
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such	 amendment	 will	 be	 effective	 only	 internally	 within	 the	 Supreme	 Court,	 and	 other	 law	
enforcement	officers	are	not	obliged	to	abide	by	such	regulation.376	

The	 low	amounts	of	 fine	 in	 the	 Indonesian	Penal	Code	create	doubt	among	 law	enforcement	
officers	 in	recommending	or	 imposing	fine	 for	or	on	a	convict.	Criminal	 fine	 is	assessed	to	be	
unequal	with	the	suffering,	losses,	and	damages	afflicted	by	the	crime	which	has	taken	place.	The	
insignificant	threat	of	maximum	fines	also	leads	to	the	view	that	the	objective	of	criminal	penalty,	
which	is	deterrent	effect,	will	not	be	attained.	In	fact,	as	previously	described,	sentence	of	fine	in	
the	Indonesian	Penal	Code,	which	is	formulated	as	an	alternative,	would	open	a	very	large	room	
for	law	enforcement	officer	to	choose	the	type	of	punishment	to	be	imposed.	

Another	problem	is	the	lack	of	regulation	concerning	the	conversion	of	detention	duration	that	
will	be	deducted	from	a	fine	sentence	imposed,	which	also	creates	uncertainty	among	judges.	In	
imposing	prison	sentence,	the	convict’s	detention	duration	in	general	is	viewed	as	part	of	a	prison	
term,	so	that	the	length	of	detention	will	be	deducted	from	a	prison	term	imposed.	The	problem	
is	when,	in	the	absence	of	any	reference	regulation,	a	person	previously	detained	is	subjected	to	
fine	sentence	by	the	judge.	In	the	event	that	a	convict	has	previously	been	detained	or	is	currently	
under	detention,	the	prosecutor	and	the	judge	will	tend	to	be	reluctant	to	pursue	or	impose	fine.	
The	 lack	 of	 such	 conversion	 guidelines	 has	 very	 significant	 impact,	 because	 the	 lack	 thereof	
makes	it	uncertain	for	prosecutors	and	judges	that	they	choose	not	to	take	the	risk	of	doing	the	
conversion	on	their	own.	

A	prosecutor	too	once	explained	that	such	condition,	in	which	a	person	who	has	previously	been	
detained	is	then	subjected	to	an	alternative	to	 imprisonment,	will	open	the	possibility	for	the	
prosecutor	to	be	sued	by	the	convict	or	the	convict’s	family.377	

c.	The	Problem	of	Detention	

Detention	is	one	of	the	factors	behind	alternatives	to	imprisonment	implementation	being	less	
than	 optimal.	 In	 certain	 conditions	 detention	 on	 a	 suspect	 or	 a	 convict	 hinders	 the	
implementation	of	alternatives	to	imprisonment	instead.	

Detention	is	a	coercive	measure	available	for	investigators,	public	prosecutors,	and	judges.	The	
Indonesian	Penal	Procedure	Code	stipulates	that	detention	can	only	be	made	on	a	suspect	or	
convict	 who	 is	 strongly	 believed	 to	 have	 committed	 crime	 on	 sufficient	 evidence	 in	 the	
circumstances	where	there	are	concerns	that	the	suspect	or	convict	will	escape,	tamper	with	or	

																																																													
376	Indung	Wijayanto,	Kebijakan	Pidana	Denda	di	KUHP	dalam	Sistem	Pemidanaan	Indonesia	in	Pandecta	Vol.	10	No.	
2,	2015,	pp.	248-257.	
377	ICJR	interview	with	I2.	
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remove	evidence	and/or	 commit	 a	 crime	again.378	 Further,	 detention	 can	only	be	 applied	on	
suspects	or	convicts	who	have	committed	a	crime	punishable	by	five	or	more	years	in	prison.379	

Under	those	KUHAP	provisions,	detention	is	not	a	necessary	or	mandatory	coercive	measure.	In	
practice,	detention	tends	to	be	seen	as	an	obligation	by	investigators,	public	prosecutors,	and	
judges,	 arguing	 that	 it	 facilitates	 investigation,	 eliminating	 the	 needs	 for	 repeated	 summons	
which	delay	and	lengthen	a	case.380	The	practice	to	make	detention	an	item	of	obligation	has	a	
domino	effect	which	evades	awareness.	

This	research	also	uncovers	the	fact	that	when	the	police	are	administering	detention,	the	public	
prosecutor	will	conduct	one	too.	The	prosecutor	under	the	KUHAP	has	the	obligation	to	procure	
the	appearance	of	the	convict	in	the	proceedings.381	A	failure	in	the	fulfillment	of	this	obligation,	
according	 to	 a	 prosecutor	 interviewee	 in	 this	 research,	 carries	 the	 consequence	 of	 the	
postponement	of	trial	and	investigation.	In	such	event,	in	which	the	prosecutor	“fails”	to	procure	
the	appearance	of	the	convict,	the	case	being	handled	will	be	deemed	to	be	paused.	

A	prosecutor	with	the	District	Court	of	West	Jakarta	states	that	they	have	to	make	detention	by	
considering	 the	 measure	 taken	 by	 the	 police.382	 The	 police	 with	 adequate	 resources	 make	
detentions	so	summons	are	easier	to	serve	and	case	investigation	is	not	hindered	by	the	failure	
of	the	convict	to	appear,	so	prosecutors,	with	less	resources,	cannot	have	the	courage	to	follow	
suit.	However,	if	it	turns	out	that	the	police	do	not	make	a	detention,	the	prosecutor	will	make	
one,	because	 if	no	detention	 is	made,	all	blame	in	the	convict’s	 failure	to	appear	 in	the	court	
causing	the	case	to	be	halted	or	accumulate	will	be	placed	on	the	prosecutor.383	

Further,	law	enforcers	still	retain	the	view	that	a	previously-detained	convict	cannot	be	punished	
with	any	sentence	other	than	a	prison	sentence.	Prosecutors	and	judges	tend	to	consider	that	a	
convict	has	served	a	part	of	his/her	term	that	if	the	prosecutor	does	not	recommend	or	the	judge	
does	not	impose	prison	sentence,	there	will	be	rejection	from	the	public	and	also	from	the	family	
of	 the	 convict,	 or	 even	 the	 convict	 him-/herself.	 In	 practice,	 the	 prosecutor	 would	 rather	
recommend	or	the	judge	would	rather	impose	a	prison	sentence	for	a	term	almost	equal	to	the	
duration	of	the	detention	than	recommending	or	imposing	an	alternative	to	imprisonment.384	

																																																													
378	Article	21	paragraph	(1)	of	the	Indonesian	Penal	Procedure	Code.	
379	Article	21	paragraph	(4)	of	the	KUHAP.	
380	ICJR	interview	with	I3.	
381	Article	154	paragraph	(1)	of	the	KUHAP.	
382	ICJR	interview	with	I2.	
383	ICJR	interview	with	I2	and	I3.	
384	ICJR	interview	with	I2.	
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d.	Coordination	among	Relevant	Agencies	in	Administration	

The	administration	of	alternatives	to	imprisonment	forms	whether	those	under	the	Indonesian	
Penal	Code	or	beyond	Indonesian	Penal	Code	requires	good	coordination	among	the	authorities.	
Although	 principally	 the	 authority	 to	 execute	 a	 court	 order	 rests	 with	 the	 prosecutor,385in	
practice	the	prosecutor	has	the	obligation	to	coordinate	other	authorities	to	conduct	supervision.	

This	coordination	applies	 for	example	between	the	prosecutor	and	 the	correctional	house.	 In	
administering	 conditional	 sentence,	 the	 judge	 has	 the	 obligation	 to	 surrender	 the	 convict	
whether	the	convict	is	an	adult	or	a	juvenile	to	the	correctional	house,386	which	is	the	institution	
authorized	 to	 counsel	 subjects	 of	 conditional	 sentence	 (who	 are	 corrections	 clients).387	
Counseling	 is	 given	by	 the	 correctional	 counseling,388	with	 the	 intention	 to	 ease	 the	 client	 in	
reintegrating	well	with	 the	 community.389	 Such	 counseling	 can	 only	 be	 carried	 out	when	 the	
prosecutor	has	handed	over	 the	subject	of	conditional	 sentence	to	 the	correctional	house.	 In	
addition,	the	prosecutor	also	has	the	obligation	to	serve	a	copy	of	the	minutes	of	the	convict	
handover	 to	 the	 correctional	 house	 to	 the	 local	 monitoring	 and	 supervising	 judge.390	 The	
monitoring	 and	 supervising	 judge,	 according	 to	 the	KUHAP,	has	 the	authority	 to	monitor	 the	
proper	compliance	with	the	court	order.391	

In	practice,	in	the	Special	Capital	Region	of	Jakarta	the	scope	of	this	research,	the	cooperation	
mechanism	is	not	implemented	well.	In	West	Jakarta,	for	example,	records	show	that	since	2014	
correctional	 houses	 have	 received	 any	 subject	 of	 conditional	 sentence	 surrendered	 from	 the	
prosecutor,392	 although	 from	 2016	 to	 31	 October	 2018,	 30	 convicts	 were	 recorded	 to	 be	
subjected	to	conditional	sentence.	This	means	that	convicts	under	conditional	sentence	in	this	
period	did	not	undergo	 counseling	as	mandated	by	provisions	of	 the	 law.	As	a	 consequence,	
supervision	could	not	be	performed	and	when	the	subjects	committed	a	crime	again	or	failed	to	
satisfy	the	conditions	stipulated	by	the	judge,	the	mechanism	that	ought	to	have	been	activated	
for	 the	 execution	 of	 prison	 sentence	 could	 not	 be	 taken.	 This	 is	 because	when	 a	 subject	 of	
conditional	 sentence	 has	 been	 caught	 for	 another	 commission	 of	 crime,	 the	 head	 of	 the	

																																																													
385	In	Article	1	point	6	of	the	KUHAP,	it	is	stated	that	the	prosecutor	is	the	officer	authorized	by	this	law	to	act	as	
public	prosecutor	and	execute	a	court	order	with	permanent	force	of	law.	
386	Article	37	paragraph	(1)	of	Government	Regulation	31	of	1999.	
387	Article	42	paragraph	(1)	of	the	Corrections	Law	stipulates	that	a	subject	of	conditional	sentence	is	a	corrections	
client.	
388	Article	32	of	Government	Regulation	31	of	1999.	
389	Article	31	paragraph	(3)	of	Government	Regulation	31	of	1999.	
390	Article	37	paragraph	(3)	of	Government	Regulation	31	of	1999.	
391	Article	280	of	the	KUHAP.	
392	ICJR	interview	with	I5.	
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correctional	house	will	issue	a	Decision	Letter	of	Temporary	Revocation,	which	will	be	used	as	a	
guide	in	executing	the	decision	on	the	subject,	who	has	reoffended.	

Coordination	is	also	hampered	with	problems	between	the	Supreme	Court	and	the	correctional	
house.	 The	 Supreme	 Court	 admits	 that	 up	 to	 this	 point	 no	 coordination	 system	 has	 been	
established	between	the	two	institutions	to	facilitate	notification	of	a	convict	being	subjected	to	
conditional	 sentence.393	 The	 Registrar	 Office	 of	 the	 Supreme	 Court	 has	 previously	 built	
coordination	with	 the	Directorate	General	of	Corrections	 through	an	MOU	dated	30	October	
2015	 on	 the	 Modernization	 of	 the	 Mechanism	 for	 Notification	 of	 Cassation,	 Stipulation	 of	
Detention	 Extension	 and	 Ruling	 Excerpts	 to	 send	 criminal	 ruling	 excerpts	 to	 correctional	
institutions	so	that	correctional	institutions	can	prepare	counseling	for	inmates	upon	the	delivery	
of	the	ruling.	However,	the	applicability	of	the	system	was	limited	only	to	the	Registrar	Office	of	
the	Supreme	Court	and	correctional	 institutions,	excluding	correctional	houses.394	This	means	
that	the	prosecutor	remains	the	party	responsible	for	delivering	a	criminal	ruling,	according	to	
Government	Regulation	Number	31	of	1999	on	Education	and	Counseling	of	Inmates.	As	a	result,	
if	the	prosecutor	cannot	notify	the	correctional	house	of	the	ruling,	no	other	control	mechanism	
is	available	to	take.	

e.	Confidence	in	Administering	and	Supervising	Institutions	

A	variety	of	problems	previously	described	breed	a	new	problem	that	is	increasingly	a	hindrance	
for	 the	 effectiveness	 of	 alternatives	 to	 imprisonment,	 namely	 the	 lack	 of	 confidence	 in	 the	
institutions	administering	and	supervising	alternatives	to	imprisonment.	There	is	the	view	that	
prosecutors	 fear	 being	 seen	 as	 corrupt	when	 seeking	 non-prison	 forms	 of	 sentence,	 such	 as	
probation	 sentence.395	 This	 view	 has	 emerged	 because	 so	 far	 the	 type	 of	 criminal	 penalty	
imposed	on	convicts	is	seen	as	something	“transactional”	in	nature.	

The	 low	 level	 of	 confidence	 in	 prosecutors,	 in	 the	use	of	 alternatives	 to	 imprisonment	 as	 an	
example,	 has	 also	been	 spread	by	 the	 idea	 that	 prison	 sentence	 is	 the	only	 “punishment”	 in	
criminal	justice	system.	This	lack	of	confidence	affects	even	the	work	of	the	prosecution	service,	
which	necessitates	 tiered	examinations	 in	 the	event	of	 the	 implementation	of	alternatives	 to	
imprisonment.	For	example,	when	a	prosecutor	 is	 recommending	a	probation	sentence,	 such	
plan	will	have	to	be	examined	by	the	chief	of	the	provincial	prosecutors’	office.396	

Tiered	examination	enforced	to	access	forms	of	alternatives	to	imprisonment	suggests	a	dearth	
of	confidence	in	the	implementation	of	alternatives	to	imprisonment	although	such	sentences	

																																																													
393	ICJR	FGD,	7	February	2019.	
394	ICJR	FGD,	7	February	2019.	
395	ICJR	interview	with	I6.	
396	ICJR	interview	with	I3	and	ICJR	FGD,	7	February	2019.	
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are	established,	and	even	structured	in	regulations.	 In	the	narcotics	crime	case,	 if	an	addict	 is	
caught	in	possession	of	a	certain	amount	of	the	substance,	if	the	addict	wishes	for	rehabilitation,	
the	investigators	and	the	public	prosecutor	has	to	append	the	report	of	laboratory	test	results,	
National	Narcotics	Board	(Badan	Narkotika	Nasional/BNN)	 investigator’s	report,	and	the	 IAT’s	
assessment	result	report.397	Without	the	IAT	result	statement,	it	is	not	possible	for	an	addict	to	
be	subjected	to	the	charges	or	conviction	under	Article	127,	which	is	the	gateway	to	the	ordering	
of	rehabilitation.398	

As	a	result,	law	enforcement	officers	find	imposition	of	alternatives	to	imprisonment	unfavorable	
due	to	the	bureaucratic	red	tape	and	the	obligation	to	substantiate	that	the	offender	in	a	case	
deserves	to	be	punished	without	imprisonment.	

f.	Inadequate	Implementing	Regulation	

Implementing	regulation	is	a	fundamental	component	in	ensuring	that	the	provisions	of	a	law	
can	be	enforced.	Implementing	regulation	functions	as	guidelines	for	law	enforcement	officers	
in	that	purpose	because	the	material	substances	thereof	are	technical	in	nature.	

The	Indonesian	Penal	Code	provisions	have	been	enforced	in	reference	to	the	Indonesian	Penal	
Procedure	 Code,	 which	 sets	 out	 the	mechanisms	 or	 procedures	 for	 the	 enforcement	 of	 the	
Indonesian	Penal	 Code.	However,	 conditional	 sentence	 and	 fine	 in	 the	KUHAP	 still	 have	only	
limited	 arrangement:	 regarding	 conditional	 sentence	 it	 is	 only	 stipulated	 that	 it	 is	 to	 be	
administered	under	supervision	and	monitoring	that	are	faithful	to	the	provisions	of	the	law,399	
whereas	regarding	fine,	the	KUHAP	only	stipulates	the	time	limit	for	the	payment	of	the	fine.400	

In	addition	to	the	KUHAP,	provisions	available	as	reference	with	regards	to	criminal	penalty	in	
the	form	of	deprivation	of	liberty	are	the	Corrections	Law.	From	the	Corrections	Law	have	been	
derived	a	number	of	implementing	regulations,	such	as	Government	Regulation	Number	31	of	
1999	 on	 Education	 and	 Counseling	 for	 Inmates,	 which	 relates	 to	 conditional	 sentence	 by	
providing	 education	 and	 counseling	 structures	 for	 persons	 on	whom	 conditional	 sentence	 is	
imposed.	One	of	the	most	important	materials	in	the	Government	Regulation	is	conditions	of	the	
times	 a	 conditional	 sentence	 can	 be	 revoked,401	 and	 the	 persons	 authorized	 to	 revoke	 the	

																																																													
397	Article	4	of	the	Joint	Regulation	on	the	Handling	of	Narcotics	Addicts	and	Narcotics	Abuse	Victims	in	Rehabilitation	
Institutions.	
398	See	Point	(3)	Chapter	V	on	Management	of	Prosecution	of	Attorney	General	Regulation	NO.	029/A/JA/12/2015.	
399	Article	276	of	the	KUHAP.	
400	Article	273	of	the	KUHAP.	
401	Article	41	of	Government	Regulation	31	of	1999	stipulates	that	the	a	person	whose	status	of	conditional	sentence	
client	has	been	revoked	is	to	serve	the	sentence	suspended	and/or	the	remaining	term	if	he/she	a)	repeats	his/her	
crime;	b)	causes	concerns	among	the	community;	c)	fails	to	abide	by	provisions	of	the	agreement	or	the	conditions,	
whether	 specific	or	general,	 applicable	on	him/her;	d)	does	not	attend	or	 follow	counseling	program	set	by	 the	
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conditional	sentence	status.402	However,	other	than	the	material	on	the	structure	of	counseling	
for	subjects	of	conditional	sentence,	and	the	official	with	the	authority	for	revocation,	no	other	
reference	materials	are	contained	in	this	Government	Regulation.	For	example,	if	one	wishes	to	
understand	the	mechanism	to	take	in	the	case	of	failure	by	a	subject	of	conditional	sentence	to	
satisfy	 the	 general	 condition	 stipulated	by	 the	 judge,	 or	 the	 supervision	mechanism	 taken	 to	
ensure	the	compliance	on	the	subject’s	part	with	the	specific	conditions	imposed	on	him/her	(for	
example,	a	sentenced	is	imposed	under	the	provisions	of	Article	14c),	no	other	provisions	in	the	
Government	are	available	for	explanation.	

To	 note,	 at	 the	 incorporation	 of	 provisions	 on	 conditional	 sentence	 into	 the	Wetboek	 van	
Strafrecht	 (the	 colonial-era	 criminal	 code)	 in	 1926,	 the	 ordinance	 or	 bylaw	 on	 conditional	
sentence,	Uitvoeringordonnantie	op	de	Voorwaardelijke	Veroordeeling	Stb.	1926-487,	was	also	
passed	 into	 effect.	 This	 ordinance	 stipulates	 the	 mechanism	 for	 supervision,	 the	 institution	
authorized	to	assist	in	fulfilling	specific	conditions,	and	conditional	sentence	for	the	military.	In	
1995,	 in	the	Corrections	Law,	the	Uitvoeringordonnantie	op	de	Voorwaardelijke	Veroordeeling	
Stb.	 1926-487	 to	 the	 extent	 it	 relates	 to	 corrections,	 is	 deemed	 ineffective.	 Government	
Regulation	Number	31	of	1999	followed,	but	after	its	promulgation	no	other	regulation	at	the	
level	of	a	law	or	of	a	government	regulation	regulates	conditional	sentence.	

Searches	in	the	internal	regulations	of	each	related	institution	regarding	conditional	sentence	did	
not	find	any	adequate	technical	regulations	either.	For	example,	Attorney	General	Letter	Number	
B-235/E/3/1994	 on	 Execution	 of	 Court	 Ruling	 hardly	 provides	 for	 the	 administration	 of	
alternatives	 to	 imprisonment,	 these	 few	provisions	of	which	essentially	provide	 for	 the	 same	
matters	as	does	Government	Regulation	Number	31	of	1999.		

Implementing	regulations	on	fine	are	sparse	as	well,	although	fine	is	one	of	the	most	common	
criminal	sentences	 imposed	after	prison	sentence.	Almost	all	crimes	punishable	by	prison	are	
also	punishable	by	sentences	incorporating	fine	or	by	fine	as	an	alternative.	IN	addition	to	the	
KUHAP	provisions,	no	other	 implementing	regulations	are	found	to	concern	fine	at	the	law	or	
government	regulation	levels.	

The	same	problem	exists	also	with	regards	to	the	alternatives	to	imprisonment	in	the	JCJS	Law.	
Although	 the	 JCJS	 law	 is	 considered	 as	 a	 law	 that	 provides	 very	 well	 for	 alternatives	 to	
imprisonment	and	stipulates	a	high	degree	of	variety	of	alternatives	to	imprisonment,	it	cannot	
be	optimally	implemented	due	to	the	inadequate	implementing	regulations.	Article	107	of	the	

																																																													
correctional	house;	or	e)	 changes	his/her	address	or	 residence	without	 reporting	 it	 to	 the	 correctional	house	 in	
charge	of	the	counseling.	
402	Article	 42	of	Government	Regulation	31	of	 1999	 stipulates	 that	 revocation	of	 a	 Client’s	 counseling	 status	 as	
stipulated	 in	Article	41	 is	carried	out	by	 the	minister	 in	charge	at	 the	suggestion	of	 the	head	of	 the	correctional	
house.	
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JCJS	Law	emphasizes	that	implementing	regulations	of	the	JCJS	Law	ought	to	have	been	stipulated	
within	one	year	of	 the	promulgation	of	 the	 law.	Up	until	now	since	the	JCJS	Law	coming	 into	
effect,	no	implementing	regulation	is	in	place	with	regards	to	the	sentence	types	as	provided	in	
Article	71	of	the	JCJS	Law.	

Implementing	regulations	of	rehabilitation	under	the	Narcotics	Law	are	still	far	from	adequate	
too.	 The	 Narcotics	 Law	 indeed	 has	 Government	 Regulation	 Number	 40	 of	 2013	 on	 the	
Implementation	 of	 Law	 Number	 35	 of	 2009	 on	 Narcotics,	 but	 the	 Government	 Regulation	
contains	only	 few	provisions	on	how	rehabilitation	 is	 to	be	performed	on	narcotics	users	and	
abuse	victims.	The	provisions	on	the	ways	rehabilitation	is	to	be	performed	instead	are	available	
in	 the	 joint	agreement	of	 the	chief	 justice	of	 the	Supreme	Court,	minister	of	 law	and	human	
rights,	minister	 of	 health,	minister	 of	 social	 affairs,	 attorney	 general,	 chief	 of	 the	 Indonesian	
National	Police,	and	BNN	head	on	the	handling	of	narcotics	addicts	and	narcotics	abuse	victims	
in	rehabilitation	institutions.	

The	 inadequacy	 of	 the	 implementing	 regulations	 of	 alternatives	 to	 imprisonment	 in	 practice	
produces	uncertainty	and	confusion	which	affects	the	willingness	of	law	enforcement	officers	in	
implementing	alternatives	to	imprisonment.	Prosecutors,	for	example,	have	expressed	that	such	
inadequate	regulatory	bases	was	the	main	obstruction	resulting	in	the	low	rate	of	imposition	of	
conditional	sentence.	As	enforcer	of	the	law,	the	prosecutor	in	all	the	actions	he/she	takes	have	
to	accord	with	the	law,	so	the	lack	of	adequate	regulation	makes	matters	difficult.403	On	the	other	
hand,	a	judge	has	agreed	that	at	times	there	has	been	uncertainty	in	imposing	alternatives	to	
imprisonment,	 particularly	 on	 juveniles,	 for	 which	 no	 implementing	 regulation	 has	 been	
available.404	

Inadequate	 implementing	 regulations	 for	 alternatives	 to	 imprisonment	 also	 hint	 at	 the	
insufficient	 commitment	 of	 the	 government	 in	 maximizing	 alternatives	 to	 imprisonment	 as	
alternatives	to	imprisonment.	Without	clear	technical	implementing	regulations,	the	provisions	
of	the	law	cannot	be	enforced	at	a	desirable	level.	

g.	Inadequate	Facilities	and	Infrastructure	

Adequate	 facilities	 and	 infrastructure	 are	 necessities	 in	 administering	 all	 forms	 of	 penalty,	
including	alternatives	to	imprisonment,	in	an	optimal	and	fit-for-purpose	manner	in	view	of	the	
true	intent	of	criminal	penalty.	Various	studies	on	alternatives	to	imprisonment,	in	addition	to	
the	 shift	 in	 opinion	 of	 the	 objective	 of	 criminal	 penalty,	 are	 also	 encouraged	 by	 the	 lack	 of	

																																																													
403	ICJR	FGD,	7	February	2019.	
404	ICJR	interview	with	I4.	
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capacities	of	imprisonment	facilities	and	infrastructures	in	accommodating	the	rising	numbers	of	
incoming	inmates.	

Some	alternatives	to	imprisonment	recognized	in	the	laws	of	Indonesia	require	fully	adequate	
facilities	and	infrastructures	to	administer.	Conditional	and	supervision	sentences,	for	example,	
require	 that	 capable	 supervising	 institutions	 be	 established.	 Vocational	 training,	 institutional	
education,	 and	 rehabilitation	 sentences	 necessitate	 institutions	 separate	 from	 correctional	
institutions	to	administer	them.	

The	provision	by	 the	 government	 of	 such	 facilities	 and	 infrastructures	 has	 not	 been	optimal,	
contributing	 to	 the	uncertainty	over	 the	existence	of	and	mechanism	 for	non-prison	 types	of	
punishment.	First,	with	regards	to	conditional	sentence	and	supervision	sentence	on	minors,	the	
data	per	January	2019	indicate	that	there	are	71	correctional	house	technical	 implementation	
units	all	over	Indonesia,405	10	of	which	were	established	only	in	2018.406	In	contrast,	under	the	
JCJS	Law,	it	is	required	that	a	correctional	house	is	present	at	the	regency/city	level	that	in	2019,	
the	number	of	functional	correctional	houses	ought	to	have	been	514.	In	addition,	the	needs	for	
correctional	 counselors	 or	 assistant	 correctional	 counselors	 have	 not	 been	 sufficiently	 met	
either.	According	to	the	data	from	the	Directorate	General	of	Corrections,	there	are	currently	
around	 1,500	 correctional	 counselors	 and	 assistant	 correctional	 counselors	 of	 the	 5,000	
needed.407	Correctional	counselors	and	assistant	correctional	counselors	are	officials	with	highly	
important	duties,	including	involvement	in	diversion,	supporting	juveniles	at	every	stage	of	an	
investigation	process,	and	understanding	 the	minor’s	community.	Correctional	counselors	are	
also	responsible	for	counseling	subjects	of	conditional	sentences.	

Another	facility	not	yet	sufficiently	provided	is	Social	Welfare	Administration	Agency	(Lembaga	
Penyelenggaraan	Kesejahteraan	Sosial/LPKS),	which	is	a	facility	for	non-institutional	education	
for	minors.	Furthermore,	it	is	mandatory	under	the	JCJS	Law	that	LPKSs	are	established	in	each	
province.	LPKS	itself	can	actually	be	established	by	the	government	or	private	entities,	but	the	
problem	is	the	confusion	on	the	party	responsible	to	fund	for	the	education	of	a	minor	placed	at	
an	LPKS.408	Most	private	LPKSs	also	need	financial	support	before	the	government	does	not	have	
the	 budget	 specifically	 allocated	 for	 LKS,409	 whereas	 there	 are	 only	 a	 limited	 number	 of	
government	 LPKSs	 because	 of	 the	 regulatory	 limitation	 of	 establishment	 thereof	 for	 each	

																																																													
405	 Data	 from	 the	 Directorate	 General	 of	 Corrections,	
http://smslap.ditjenpas.go.id/public/bps/current/monthly/year/2019/month/1	
406	ICJR	FGD,	7	February	2019.	
407	Data	from	the	Directorate	General	of	Corrections,	delivered	in	ICJR	FGD,	7	February	2019.	
408	ICJR	FGD,	7	February	2019.	
409	 Shofie	 Karimanisa,	 Pemerintah	 Dinilai	 Lemah	 Perhatikan	 Peran	 LPKS,	
http://www.prfmnews.com/berita.php?detail=pemerintah-dinilai-lemah-perhatikan-peran-lpks,	 accessed	 on	 10	
February	2019.	
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province.	 This	 is	 due	 to	 the	 a	 provision	 in	 the	 Regional	 Government	 Law	 stipulating	 that	
rehabilitation	of	minors	 involved	 in	criminal	cases	 is	not	the	responsibility	of	 the	regency/city	
government,410	 but	 instead	 is	 the	 responsibility	 of	 the	 province,	 so	 that	 LPKSs	 cannot	 be	
established	at	the	regency/city	level.411	

C.	Projection	of	the	Implementation	of	Alternatives	to	Imprisonment	in	Indonesia	

Various	provisions	 in	 the	 Indonesian	Bill	of	Penal	Code	 (9	 July	2019	version)	 stipulate	 several	
forms	of	criminal	penalty	or	other	arrangement	that	can	be	alternatives	to	the	 imprisonment	
form	of	punishment.	The	approach	to	criminal	sentencing	adopted,	according	to	the	academic	
text	of	the	Indonesian	Bill	of	Penal	Code,	orientates	toward	the	“person”	or	offender	factor	so	
that	the	idea	of	individualized	sentence	sets	the	background	of	criminal	penalty	in	the	Indonesian	
Bill	of	Penal	Code.	This	idea	of	individualization	leaves	an	implication	on	the	changes	in	the	forms	
of	 criminal	 sentences	 to	 be	 imposed	 that	 they	 become	more	 flexible	 and	 customized	 to	 the	
circumstances	of	the	offender	and	alternatives	to	imprisonment	are	available.	

Authors	 of	 the	 Indonesian	 Bill	 of	 Penal	 Code	 acknowledge	 that	 currently	 available	 prison	
sentence	has	resulted	in	the	dehumanization	of	the	offender	and	eventually	inflicts	damage	on	
the	 inmate	 who	 has	 been	 incarcerated	 in	 the	 institution	 for	 too	 long.	 For	 that	 reason,	 the	
preference	 for	 sentences	 alternative	 to	 incarceration	 need	 to	 be	 upheld	 both	 in	 terms	 of	
provision	 and	 administration.412	 From	 this	 idea,	 the	 authors	 proposed	 a	 number	 of	 forms	 of	
alternatives	to	imprisonment	in	the	expectation	that	these	forms	can	reduce	dehumanization	of	
and	the	damages	on	inmates	in	having	a	difficult	time	integrating	with	the	community.	

For	 forms	 alternative	 to	 liberty	 deprivation	 punishments	 to	 be	 implemented	 to	 the	 farthest	
extent	 in	achieving	 their	objectives	necessitates	 sufficiently	 sound	preparation.	Under	careful	
analysis,	most	 forms	and	provisions	on	alternatives	 to	 imprisonment	 in	 the	 Indonesian	Bill	of	
Penal	 Code	 in	 actuality	 retain	 similarities	 with	 the	 various	 forms	 of	 criminal	 penalty	 already	
recognized.	Therefore,	it	can	be	predicted	that	issues	facing	the	implementation	of	alternatives	
to	imprisonment	as	formulated	in	the	Indonesian	Bill	of	Penal	Code	will	approximate	the	various	
problems	facing	alternatives	to	imprisonment	currently	existing.	

a.	Supervision	Sentence	

Supervision	sentence	in	the	Indonesian	Bill	of	Penal	Code	in	general	has	provisions	that	are	similar	
to	those	of	conditional	sentence	as	set	forth	in	Articles	14a	to	14f	of	the	Indonesian	Penal	Code.	
A	member	of	the	legislation	committee	for	the	Indonesian	Bill	of	Penal	Code	stated	that	the	initial	

																																																													
410	Annex	to	Law	Number	23	of	2014,	p.	22.	
411	ICJR	FGD,	22	October	2018.	
412	The	academic	text	of	the	Indonesian	Bill	of	Penal	Code,	p.	47.	
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concept	of	supervision	sentence	came	from	probation	sentence,	on	which	several	modifications	
were	then	made.413	

The	provisions	on	supervision	sentence	in	the	Indonesian	Bill	of	Penal	Code	also	stipulate	general	
and	specific	conditions,	which	is	the	same	as	those	on	conditional	sentence	in	the	Indonesian	
Penal	Code.	The	general	condition	is	that	the	convict	refrains	from	committing	another	crime	and	
the	specific	conditions	are	compensation	and	orders	or	prohibitions.	If	the	convict	is	in	breach	of	
the	general	condition,	the	convict	is	obligated	to	serve	the	prison	sentence	for	a	term	equal	to	
the	supervision	term.	However,	if	it	is	a	specific	condition	that	has	been	violated,	the	prosecutor	
based	on	the	consideration	of	the	correctional	counselor	proposes	to	the	judge	that	the	convict	
serves	the	prison	term	or	that	the	judge	stipulates	an	increase	the	supervision	term.	

Although	the	provisions	on	conditional	sentence	and	supervision	sentence	in	the	Indonesian	Bill	
of	Penal	Code	in	general	appear	similar,	the	concepts	of	these	two	sentences	are	actually	quite	
different.	Conditional	sentence	in	the	Indonesian	Penal	Code	according	to	Pompe	in	Muladi	is	not	
a	 separate	 basic	 punishment,	 but	 a	 means	 for	 administering	 a	 criminal	 sentence,	 as	 a	 non-
conditional	sentence.414	On	the	other	hand,	supervision	sentence	in	the	Indonesian	Bill	of	Penal	
Code	is	a	sentence	which	is	described	as	non-institutional	or	non-custodial	guidance.415	

This	distinction	will	become	apparent	when	the	convict	has	satisfied	the	general	condition.	With	
regards	to	a	conditional	sentence,	the	convict	will	serve	a	prison	term	with	the	length	equal	to	
the	prison	term	stipulated	by	 the	 judge	 in	his/her	 ruling,	which	 length	may	be	different	 from	
probation	term.416	On	the	other	hand,	under	a	supervision	sentence,	if	the	convict	is	later	found	
to	have	satisfied	the	general	condition,	the	convict	is	still	obligated	to	serve	a	prison	sentence	
which	 term	 is	equal	 to	 that	of	 the	 supervision	 sentence	 imposed,	and	 the	halted	 supervision	
sentence	will	remain	to	be	completed	after	the	convict	has	served	the	prison	term.	

This	concept	of	supervision	sentence	deserves	attention,	because,	if	indeed	supervision	sentence	
is	 intended	as	an	alternative	 to	 imprisonment,	 special	attention	needs	 to	be	paid	 to	whether	
another	 phase	 of	 supervision	 sentence	 after	 the	 convict	 has	 served	 his/her	 sentence	 in	 a	
correctional	institution	does	not	produce	effects	that	are	counterproductive	to	the	objective	of	
supervision	 sentence.	Treated	with	 carelessness,	 this	model	of	 supervision	 sentence	will	only	

																																																													
413	ICJR	interview	with	I6.	
414	Muladi,	op.	cit.,	p.	63.	
415	Elucidation	on	Article	85	of	the	28	May	2018	version	of	the	Indonesian	Bill	of	Penal	Code.	
416	For	example,	a	panel	of	judges	in	Decision	Number	29/Pid.B/2016/PT.PBR	ruled	in	point	(2):	“To	impose	against	
and	therefore	on	the	Convict	a	6	(six)	month-prison	sentence	on	the	term	that	such	sentence	needs	no	serving	unless	
subsequently	under	a	Judicial	decision	with	permanent	force	of	law	the	Convict	is	given	another	order	by	reason	of	
the	Convict	before	the	passage	of	a	probation	term	of	1	(one)	year.”	
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increase	the	chance	a	person	sentenced	to	prison,	despite	the	crime	committed	by	such	person	
being	a	light	one.417	

In	the	administration	of	a	supervision	sentence,	attention	also	needs	to	be	paid	to	whether	the	
criminal	 justice	 system	 is	 prepared	 for	 such	 administration.	 The	 conditions	 of	 the	 current	
practices	regarding	conditional	sentence	suggests	that	it	is	very	difficult	for	correctional	houses	
to	be	counseling	and	at	the	same	time	monitoring	the	convict	due	to	the	inadequate	resources	
available.	Although	the	Indonesian	Bill	of	Penal	Code	is	constructing	a	mechanism	in	which	the	
supervision	authority	rests	with	correctional	house	counselors,	such	that	the	mechanism	is	the	
same	as	the	one	currently	existing,	in	that	the	correctional	house	will	submit	periodic	report	to	
the	prosecutor,	or	the	prosecutor	will	independently	supervise	the	convict.	In	view	of	this	being	
an	addition	to	the	obligation	of	detention,	prosecutors	see	it	as	a	burden	on	the	current	number	
of	personnel.418	

Looking	at	the	system	implemented	in	the	Netherlands,	for	example,	an	applicable	condition	for	
probation	is	the	use	of	electronic	monitoring	method.419	This	method	is	available,	for	example,	
when	a	convict	 is	given	a	condition	by	the	court	not	to	be	 in	certain	areas.	Tracking	with	this	
method	is	also	useful	for	establishing	the	whereabouts	of	a	convict	if	he/she	fails	to	satisfy	the	
obligation	 to	appear	 in	meetings	 scheduled	with	 the	counselor.	However,	 that	 this	electronic	
method	is	not	automatically	applicable	for	all	subjects	of	conditional	sentence	needs	to	be	taken	
into	account.	

The	coordination	among	prosecutors,	correctional	house	counselors,	and	judges	also	needs	to	
be	 enhanced	 and	 codified	 in	 regulations	 binding	 upon	 the	 respective	 institutions.	 This	 is	
important	considering	the	authority	of	the	prosecutors	in	enforcing	supervision	to	suggest	the	
reduction	of	duration	to	the	judge	if	within	a	certain	period	the	convict	exhibits	good	behavior.	
Such	good	behavior	can	be	noticeable	during	counseling	by	the	correctional	house	counselor.	If	
coordination	among	the	prosecutor,	the	correctional	house	counselor,	and	the	judge	does	not	
proceed	well,	the	entire	mechanism	for	supervision	term	reduction	cannot	be	applied.	For	that	
reason,	 this	 coordination	 system	has	 to	 be	 codified	 in	 a	 law-	 or	 government	 regulation-level	
regulation,	instead	of	being	set	out	only	at	the	level	of	an	MOU	or	a	joint	regulation	as	in	the	
current	practice.	

Supreme	 Court-Ministry	 of	 Law	 and	 Human	 Rights	 (MLHR)	 coordination	 also	 needs	 to	 be	
established	to	facilitate	the	administration	of	supervision	sentence.	One	of	the	primary	problems	
found	in	the	administration	of	conditional	sentence	is	that	the	subject	is	not	handed	over	by	the	
																																																													
417	A	point	to	note	is	that	in	the	Indonesian	Bill	of	Penal	Code,	the	distinction	between	the	concepts	of	offence	and	
crime	has	been	removed.	
418	ICJR	interview	with	I2.	
419	Section	19c	paragraph	(3)	of	the	Dutch	Criminal	Code.	
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prosecutor	to	the	correctional	house	counselor.	Therefore,	for	the	purpose	of	easing	the	flow	of	
information	 in	 a	 supervision	 sentence,	 the	 Supreme	 Court,	 the	 prosecution	 service,	 and	 the	
MLHR	 have	 to	 establish	 coordination	 for	 sending	 copies	 of	 court	 decisions	 or	 notification	
regarding	supervision	sentences	in	the	jurisdiction	of	a	specific	court.	

Another	preparation	agenda	item	is	for	judges	to	be	introduced	to	their	obligations	to	quote	that	
a	violation	of	a	general	condition	entails	the	legal	consequence	of	the	obligation	to	serve	a	prison	
term	of	equal	to	that	of	the	supervision	sentence	imposed.420	Due	to	inconsistency	between	the	
Indonesian	 Penal	 Code	 provisions	 of	 conditional	 sentence	 and	 supervision	 sentence	 on	 this	
matter,	 judges’	 firm	understanding	and	non-use	of	 the	 same	phrase	 in	 their	 rulings	as	 in	 the	
current	practice	have	to	be	ensured.	

The	 Indonesian	Bill	of	Penal	Code	stipulates	 that	a	 condition	 for	a	 convict	 to	be	 subjected	 to	
supervision	is	that	his/her	offence	is	punishable	by	no	more	than	five	years	in	prison	other	than	
crimes	punishable	by	statutory	minimum	terms.421	This	provision	has	to	be	adjusted	to	the	range	
of	crimes	under	the	Indonesian	Bill	of	Penal	Code,	if	indeed	supervision	sentence	is	to	be	used	as	
a	“weapon”	in	the	reduction	of	the	use	of	prison	sentence.	An	examination	on	the	2015	version	
of	the	Indonesian	Bill	of	Penal	Code	shows	693	crimes	are	punishable	by	less	than	five	years	in	
prison	out	of	a	total	of	1,251	crimes,	1,154	of	which	are	punishable	by	prison.	

b.	Fine	

Fine	sentence	is	a	form	of	alternatives	to	imprisonment	already	recognized	for	a	long	time	and	
even	is	almost	as	old	as	prison	sentence.	The	Indonesian	Penal	Code	stipulates	that	fine	is	to	be	
imposed	as	an	alternative	to	prison	sentence.	However,	in	the	Indonesian	Bill	of	Penal	Code	there	
is	 a	 change	 in	 that	 fine	 can	 complement	 or	 be	 an	 alternative	 to	 prison	 sentence.	Under	 this	
formulation,	it	is	difficult	to	conclude	that	fine	in	the	Indonesian	Bill	of	Penal	Code	still	functions	
as	an	“alternative”	to	prison	sentence	as	under	the	Indonesian	Penal	Code.	Article	63	paragraph	
(2)	of	the	9	July	2018	version	of	the	Indonesian	Bill	of	Penal	Code	even	stipulates	that:	

“Where	 prison	 sentence	 and	 fine	 are	 available	 as	 alternatives,	 in	 order	 to	 attain	 the	
objective	 of	 criminal	 penalty,	 both	 basic	 punishments	 may	 be	 imposed	 cumulatively	
provided	that	both	basic	punishments	do	not	exceed	the	respective	maximum	amounts	
thereof	available.”	

However,	under	Article	77	of	 the	 Indonesian	Bill	of	Penal	Code,	 fine	can	 still	be	 imposed	 if	 a	
person	has	committed	a	crime	punishable	by	less	than	five	years	in	prison	and	the	judge	views	a	
prison	sentence	is	not	necessary.	A	number	of	provisions	to	be	satisfied	for	a	judge	not	to	impose	

																																																													
420	Elucidation	on	Article	86	of	the	28	May	2018	version	of	the	Indonesian	Bill	of	Penal	Code.	
421	Article	85	f	the	9	July	2018	version	of	the	Indonesian	Bill	of	Penal	Code.	
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prison	sentence	and	substitute	it	with	fine	are	the	crime	was	victimless,	or	the	victim	does	not	
object,	or	the	crime	was	a	first	crime.	The	minimum	amount	of	fine	available	for	imposition	to	
substitute	a	prison	sentence	is	Rp50,000,000.00	(fifty	million	rupiahs).	

In	administering	a	fine	sentence,	conversion	of	prison	term	to	the	fine	amount	needs	to	be	given	
attention.	Provisions	of	Article	77	will	be	difficult	 to	enforce	due	to	 the	 limitation	that	prison	
sentences	that	can	be	substituted	with	fines	of	the	category	III	minimum	or	Rp50,000,000.00	are	
over	crimes	punishable	by	less	than	five	years	in	prison.	As	a	result,	it	is	possible	that	the	convict	
subject	to	a	fine	cannot	pay	it	and	instead	opts	for	serving	a	substitute	prison	term	due	to	the	
large	amount	to	be	paid	for	a	light	crime.	

Although	 in	 the	 current	 Indonesian	 Bill	 of	 Penal	 Code,	 fine	 amounts	 have	 been	 categorized,	
legislators	have	to	be	able	to	ensure	that	the	categorization	is	suitable	or	“in	harmony”	with	other	
laws	 and	 regulations	 outside	 the	 Indonesian	 Penal	 Code.	 Furthermore,	 because	 a	 problem	
regarding	criminal	fine	is	the	lack	of	adjustments	to	the	amounts	as	provided	in	the	Indonesian	
Penal	Code,	this	experience	should	be	a	basis	for	legislators	to	be	able	to	evaluate	the	amounts	
of	criminal	fines	applicable	so	as	to	be	in	line	with	the	economy	of	Indonesia.	

c.	Social	Work	Sentence	

Social	work	sentence	under	the	Indonesian	Bill	of	Penal	Code	is	provided	with	reference	to	social	
work	practices	in	other	countries.	The	forms	of	social	work	under	Article	95	of	the	Indonesian	Bill	
of	Penal	Code	are	hoped	to	approximate	community	service.	This	is	in	line	with	the	initial	idea	of	
social	work,	namely	to	cause	the	convict	to	contribute	to	the	community	in	the	form	of	involved	
works	 requiring	specific	 skills.	One	of	 the	 Indonesian	Bill	of	Penal	Code	 legislation	committee	
members	 claimed	 that	 social	work	would	 be	 implemented	 to	 several	 institutions,	 public	 and	
private.422	

Indonesia	has	not	implemented	social	work	or	community	service	forms	of	criminal	penalty	that	
no	 practical	 precedent	 can	 be	 a	 benchmark	 for	 the	 administration	 thereof.	 Regarding	 the	
practices	in	other	countries,	forms	of	social	work	which	most	closely	approximate	those	under	
the	 Indonesian	 Bill	 of	 Penal	 Code	 are	 in	 Belgium,	 the	 Netherlands,	 and	 Scotland.	 Article	 95	
paragraph	 (2)	 of	 the	 Indonesian	 Bill	 of	 Penal	 Code	 provides	 for	 the	 obligation	 for	 judges	 to	
consider	the	personality	of	the	convict,	which	is	similar	to	provisions	in	Scotland	which	require	
social	 research	 report	 from	 the	 social	 work	 department	 to	 the	 local	 authority	 support	

																																																													
422	ICJR	interview	with	I6.	
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department	for	the	judge’s	consideration.423	In	a	similar	vein	with	Scotland	judges	could	request	
correctional	counselors	to	study	the	convict’s	community.	

A	problem	that	arises	is	that	when	such	research	is	required,	studies	have	to	be	conducted	for	
the	community	of	each	convict	so	that	social	work	sentence	is	available	for	all	convicts	pursuant	
to	Article	95	paragraph	(1)	of	the	Indonesian	Bill	of	Penal	Code.	Such	research	is	possible	over	
certain	 crimes	 with	 adult	 suspects,424	 but	 in	 practice,	 such	 research	 is	 rarely	 conducted.425	
Therefore,	 the	 government	 has	 to	 be	 able	 to	 provide	 correctional	 counselors	 and	 assistant	
correctional	 counselors	 in	 a	 number	 fit	 for	 this	 considerable	 undertaking.	 Correctional	
counselors’	research	will	be	a	required	document	in	a	case	dossier.	If	the	correctional	counselor	
resources	are	not	provided	as	needed,	it	will	b	difficult	for	judges	to	order	social	work,	in	view	of	
the	obligation	of	judges	under	Article	95	paragraph	(2).	

Supervision	and	performance	of	social	works	also	need	to	be	paid	close	attention	to.	The	9	July	
version	of	the	Indonesian	Bill	of	Penal	Code	does	not	establish	which	party	will	be	responsible	for	
supervision	and	administration	of	this	sentence.	The	practices	in	Belgium	and	the	Netherlands	
are	that	the	prosecutor	has	the	authorities	to	be	the	supervisor,	to	convert	a	social	work	sentence	
into	another	type	of	sentence,	to	monitor	the	performance	of	social	work,	and	to	declare	that	
the	convict	has	failed	to	execute	the	social	work	sentence	so	as	to	be	obligated	to	repeat	or	serve	
a	prison	sentence.	As	for	the	administrator,	according	to	the	practices	in	the	Netherlands,	the	
authority	 thereof	 rests	 with	 the	 probation	 service,	 which	 function	 is	 performed	 by	 three	
organizations	according	to	the	classification	of	the	criminal,	namely	addicts,	homeless	criminals,	
and	others.	This	agency	will	ensure	that	those	subjected	to	punishment	perform	the	correct	kind	
of	community	service	and	as	much	as	possible	that	which	is	related	to	the	crime	committed.	This	
agency	is	also	obligated	to	report	the	performance	of	community	service	by	the	convict.	

In	 accordance	 with	 the	 Dutch	 practice,	 the	 government,	 in	 implementing	 social	 work	
punishment,	needs	to	prepare	resources	at	the	prosecution	office	and	correctional	houses,	which	
will	have	the	duty	to	supervise	and	administer	social	work	sentences.	Prosecutors	will	have	the	
authority	to	assess	the	full	or	partial	satisfaction	of	obligations	under	a	social	work	sentence	as	
stipulated	in	Article	95	paragraph	(6)	of	the	Indonesian	Bill	of	Penal	Code	based	on	reports	from	
correctional	house	counselors.	

Which	 institution	 to	 host	 the	 convict	 in	 performing	 social	 works	 is	 also	 a	 matter	 of	 high	
importance	so	as	to	be	identified	and	prepared.	Belgium,	the	Netherlands,	and	Scotland	allow	

																																																													
423	Gill	McIvor,	Paying	Back:	30	Years	of	Unpaid	Work	by	Offenders	in	Scotland	in	the	European	Journal	of	Probation	
Vol.	2	No.	1,	University	of	Bucharest,	2010,	p.	44.	
424	Article	38	paragraph	(4)	of	Government	Regulation	31	of	1999	stipulates	that	“For	certain	crimes	Research	into	
the	Community	may	be	conducted	with	regards	to	adult	suspects.”	
425	ICJR	FGD,	7	February	2019	
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social	work	to	be	performed	at	government	and	private	institutions.	Preparation	for	performance	
at	the	former	will	be	easier	because	cooperation	is	easier	to	establish	between	the	administrator	
(the	correctional	house,	in	this	case)	and	other	government	institutions.	However,	it	is	possible	
that	the	needs	for	more	venues	 in	the	future	regarding	the	performance	of	such	social	works	
increase	 or	 the	 types	 of	work	 at	 government	 institutions	 are	 not	 suitable	 for	 a	 convict,	 that	
placement	in	a	private	institution	should	not	be	discounted.	Correctional	houses	have	to	be	able	
to	establish	cooperation	with	private	institutions	which	will	then	be	able	to	meet	such	needs.	

Placement	and	the	types	of	social	work	to	be	imposed	are	also	issues	that	need	better	regulation.	
This	relates	to	the	question	of	whether	the	judge	has	to	decide	there	and	then	and	quote	it	in	
the	ruling,	or	whether	it	is	the	administering	institution	that	will	determine	and	choose	the	venue	
and	type	of	social	work.	The	practice	in	the	Netherlands	prior	to	the	2001	criminal	code	was	that	
social	 work	 could	 be	 ordered	 by	 either	 the	 judge	 or	 the	 prosecutor,	 and	 the	 judge	 could	
determine	 on	 his/her	 own	 the	 form	 of	 community	 service	 to	 be	 performed.	 However,	 for	
practical	 reasons,	 the	decision	on	 the	 form	of	 community	 service	was	usually	 taken	after	 the	
adjudication	by	probation	service	officers.	After	amendment,	the	judge	by	law	can	immediately	
decide	the	form	of	community	service,	but	in	practice	it	remains	that	in	many	cases	probation	
service	is	still	the	party	determining	such	form.	For	that	reason,	a	more	practical	implementing	
regulation	for	the	implementation	of	social	work	in	Indonesia	needs	to	be	drafted	and	formulated	
in	 order	 to	 provide	 greater	 clarity,	 in	 view	 of	 the	 absence	 in	 the	 9	 July	 2018	 version	 of	 the	
Indonesian	Bill	of	Penal	Code	of	provisions	clarifying	the	issue.	

The	mechanism	to	take	if	a	person	is	deemed	not	to	satisfy	all	or	part	of	his/her	obligations	in	
executing	 a	 social	work	 sentence	 is	 also	 an	 important	mater	 to	be	prepared.	 This	 relates	 for	
example	to	whether	the	prosecutor	can	immediately	issue	an	administrative	decision	to	change	
the	form	of	sentence	without	judicial	order,	or	whether	the	judge	is	to	decide	after	receiving	the	
report	from	the	prosecutor.	Such	mechanism	is	important	for	the	validity	of	the	reason	therefor	
because	if	the	judge	deems	the	convict	is	unable	to	perform	a	social	work	sentence	without	a	
valid	reason,	the	validity	of	such	ground	has	to	be	substantiated	by	hearing	the	defense	of	the	
convict.	In	the	practice	in	the	Netherlands,	in	the	event	that	the	prosecutor	considers	that	the	
convict	has	failed	to	perform	the	punishment	as	ordered,	the	convict	can	submit	an	objection	to	
the	judge	for	the	judge	to	review	whether	the	ground	for	such	substitution	of	punishment	has	
been	 valid.	 The	 court	 then	 can	 overturn	 the	 prosecutor’s	 decision	 if	 the	 convict’s	 reason	 is	
justified.426	

It	is	also	important	to	consider	the	crimes	over	which	social	work	sentence	can	be	imposed	to	
ensure	 that	 social	 work	 can	 be	 implemented	 to	 its	 full	 potential	 and	 become	 a	 non-prison	
alternative	 to	 imprisonment.	 The	 thresholds	 provided	 in	 the	 current	 formulation	 of	 the	
																																																													
426	Article	22f	paragraph	(3)	and	Article	22g	paragraph	(3)	of	the	Dutch	criminal	code.	
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Indonesian	 Bill	 of	 Penal	 Code	 are	 that	 the	 crime	 is	 punishable	 by	 less	 than	 five	 year	 prison	
sentence	 and	 the	 judge	 orders	 a	 prison	 sentence	 of	 not	 exceeding	 six	months	 or	 a	 fine	 not	
exceeding	category	I.	The	problem	is	that	there	are	very	few	other	 laws	and	provisions	 in	the	
Indonesian	Bill	of	Penal	Code	which	stipulate	crimes	punishable	by	less	than	five	years	in	prison.	
As	a	result,	despite	social	work	provisions	being	in	place,	the	opportunity	to	utilize	this	sentence	
is	very	small.	The	Indonesian	Bill	of	Penal	Code	needs	to	reformulate	many	criminal	provisions	
and	the	punishments	thereunder,	so	that	social	work	sentence	can	be	used	as	a	criminal	penalty	
form	to	rely	on	in	reducing	prison	sentences.	

d.	Intermittent	Prison	Sentence	

Intermittent	prison	sentence	is	strictly	speaking	not	a	separate	sentence,	but	 is	an	alternative	
manner	of	executing	a	prison	sentence.	This	concept	of	intermittent	serving	of	prison	sentence	
allows	the	convict	to	not	serve	his/her	prison	term	full	time,	so	the	convict	still	has	the	time	to	
continue	live	his/her	life	as	usual.	However,	reference	for	this	intermittent	sentence	is	difficult	
to	come	by	for	comparison	with	the	practices	in	other	countries.	Not	much	information	has	come	
from	the	Indonesian	Bill	of	Penal	Code	legislation	committee	either	regarding	the	emergence	of	
this	form	of	alternatives	to	imprisonment.	

According	to	Article	78	of	the	Indonesian	Bill	of	Penal	Code,	this	intermittent	sentence	can	be	
implemented	if	a	person	has	committed	a	crime	punishable	by	less	than	five	year	imprisonment	
and	the	 judge	 imposes	one	year	or	 less	 imprisonment.	 In	order	to	be	acquire	an	 intermittent	
sentence,	the	convict	has	to	request	it	and	the	judge	can	order	it	after	considering	that	there	will	
be	a	condition	that	is	“very	urgent”	or	that	“will	result	in	very	concerning	consequences”	if	the	
convict	serves	the	sentence	continuously.	The	elucidation	in	the	Indonesian	Bill	of	Penal	Code	
presented	on	28	May	2018	mentions	that	the	meanings	of	“very	urgent”	and	“will	result	in	very	
concerning	 consequences”	 include	 consequences	 of	 family-related,	 health/medical,	
vocational/professional,	or	social	affairs	on	the	convict,	which	are	to	be	expressly	stated	in	the	
legal	considerations	of	the	ruling.	

Under	Article	78	of	the	Indonesian	Bill	of	Penal	Code,	there	are	a	number	matters	to	attend	to.	
First,	 implementing	regulations	of	intermittent	sentence	have	to	be	available,	which	are	to	be	
formulated	to	clarify	the	mechanism	for	that	type	sentence.	This	relates	to	the	arrangement	of	
the	application	and	supervision	mechanisms	of	 intermittent	sentence.	The	mechanism	among	
others	relates	to	whether	the	convict	has	to	submit	such	application	to	the	prosecutor	and	 if	
approved	whether	the	prosecutor	is	to	inform	the	same	in	his/her	prosecution,	or	the	convict	
can	submit	an	application	directly	to	the	panel	of	judges	trying	the	case.	

Second,	there	is	attention	to	be	paid	with	regards	to	the	administering	institution	which	will	also	
be	 very	 closely	 related	 to	 such	 aforementioned	 mechanism.	 The	 prosecutor	 will	 have	 the	
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important	 duty	 of	 ensuring	 that	 each	 convict	 under	 intermittent	 sentence	 satisfies	 his/her	
obligations	to	be	present	for	all	the	time	allocated	for	them	to	serve	his/her	prison	sentence.	The	
correctional	institution	officer	also	have	the	important	duty	to	ascertain	the	time	the	convict	will	
be	in	the	facility	and	to	take	regular	attendance	and	make	reports	to	the	prosecutor.	This	is	to	
ensure	that	the	convict	actually	perform	the	obligation	of	counseling	according	to	the	schedule	
agreed.	In	this	context,	the	prosecutor	has	to	be	able	to	form	good	cooperation	with	correctional	
institution	officers	as	the	implementing	party	of	counseling	in	the	correctional	institution.	

Third,	 the	function	and	presence	of	research	 into	the	community	have	to	be	strengthened	by	
ensuring	that	resources	for	correctional	counselors,	who	are	responsible	for	this	research,	are	
available	 as	 needed.	 In	 the	 event	 that	 the	 convict	 submits	 an	 application	 to	 serve	 a	 prison	
sentence	 intermittently,	 research	 into	the	convict’s	community	will	be	useful	 for	the	 judge	to	
consider	the	convict’s	conditions	and	give	a	ruling	of	approval	for	the	intermittent	serving	of	the	
sentence.	 This	 research	 into	 the	 community	 has	 to	 include	 the	 observation	 results	 by	 the	
correctional	counselor	on	the	convict’s	behavior	and	the	social	conditions	surrounding	him/her.	

Fourth,	adequacy	of	facilities	and	infrastructure	relates	primarily	to	placement.	Such	placement	
is	 important	 to	 ensure	 whether	 the	 intermittent	 inmate	 will	 be	 placed	 in	 the	 same	 unit	 as	
ordinary	inmates	or	separated	to	facilitate	control	over	the	inmate.	If	separated,	infrastructure	
needs	to	be	carefully	prepared.	

The	 availability	 of	 implementing	 regulation	 clarifies	 the	 mechanism	 and	 the	 supervising	
institution	and	the	facilities	and	infrastructure	required	to	ensure	the	effectiveness	of	and	control	
over	the	serving	of	a	intermittent	sentence.	Such	conditions	if	not	fulfilled	can	lead	to	possible	
failure	in	the	administration	of	this	sentence.	In	addition,	at	the	practical	level,	there	needs	to	be	
inter-institutional	 good	 and	 well-defined	 coordination	 between	 the	 supervising	 and	
administering	institutions.	

d.	Judicial	Pardon	(Rechterlijk	Pardoon)	

Judicial	pardon,	with	reference	from	the	Council	of	Europe,	is	one	of	seven	forms	of	alternatives	
to	imprisonment	aiming	at	supplanting	full	imprisonment.427	Keizer	argues	that	the	institution	of	
judicial	 pardon	 is	 intended	 to	 be	 a	 safety	 valve	 or	 the	 emergency	 door	 in	 a	 criminal	
case.428Rechterlijk	pardoon	is	used	when	a	crime	is	deemed	not	to	merit	punishment	because	the	
offence	suited	the	personal	circumstances	of	the	offender	and	was	committed	in	upholding	the	
senses	of	justice	and	humanity.429	Countries	such	as	the	Netherlands,	Portugal	and	Greece	have	

																																																													
427	 Adery	Ardhan	 Saputro,	Konsepsi	 Rechterlijk	 Pardon	atau	 Pemaafan	Hakim	dalam	Rancangan	KUHP	 in	 Jurnal	
Mimbar	Hukum,	p.	86.	https://media.neliti.com/media/publications/138962-none-8822c2fd.pdf.	
428Ibid.,	p.	69.	
429Ibid.,	p.	71.	
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similar	 provisions	 on	 the	 option	 for	 the	 judge	 not	 to	 impose	 a	 criminal	 sentence	 for	 certain	
conditions.	

Article	60	paragraph	(2)	of	the	9	July	2018	version	of	the	Indonesian	Bill	of	Penal	Code	stipulates	
provisions	for	such	option	similar	to	judicial	pardon:	

The	lack	of	gravity	of	a	crime,	personal	circumstances	of	the	perpetrator,	or	circumstances	
at	the	time	of	the	commission	of	the	crime	or	events	transpiring	thereafter	may	serve	as	
bases	 for	 the	 consideration	 to	 refrain	 from	 imposing	 a	 sentence	 or	 to	 refrain	 from	
applying	a	measure	in	view	of	justice	and	humanity.	

Under	the	provisions,	the	judge	is	conferred	with	the	liberty	to	not	imposing	any	penalty	or	not	
applying	any	measure	although	the	crime	has	been	substantiated	and	the	suspect	has	been	found	
guilty.	 Judicial	 pardon	 is	 different	 from	 acquittal,	 in	 which	 wrongdoing	 is	 not	 validly	 and	
convincingly	proven,	and	dismissal,	 in	which	an	accusation	as	charged	 is	proven	but	does	not	
constitute	a	crime.	

Judicial	pardon	is	adopted	from	the	Dutch	criminal	code	Article	9a	which	reads:	

The	 judge	 may	 determine	 in	 the	 judgment	 that	 no	 punishment	 or	 measure	 shall	 be	
imposed,	where	he	deems	this	advisable,	by	reason	of	the	lack	of	gravity	of	the	offense,	
the	character	of	the	offender,	or	the	circumstances	attendant	upon	the	commission	of	
the	offense	or	thereafter.430	

Ardhan’s	study	asserts	that	judicial	pardon	can	be	seen	as	the	final	valve	in	the	mechanism	for	
filtering	cases	in	which	punishment	would	be	undeserved.431	In	practice,	oftentimes	in	various	
circumstances	certain	cases	do	not	deserve	trial,	for	reasons	other	than	the	lack	of	instruments	
of	evidence	or	situations	surrounding	the	offender,	but	by	reason	of	the	surrounding	the	crime.	
For	example,	in	2009,	Nenek	(Grandma)	Minah,	a	woman	aged	55	years	had	to	undergo	trial	at	
the	court	over	charges	of	theft	of	three	cocoa	pods	in	a	plantation	owned	by	PT	RSA,	a	limited	
liability	company.432Nenek	Minah	was	never	aware	she	collected	cocoa	in	the	plot	of	land	she	
attended	 to	 which	 turned	 out	 was	 also	 the	 land	 of	 cultivation	 of	 PT	 RSA.	 Nenek	 Minah	
immediately	apologized	when	a	foreman	of	PT	RSA	asked	who	picked	those	cocoa	pods	a,	the	
cocoa	pods	were	then	returned.	From	the	humanity	and	justice	points	of	view,	Nenek	Minah’s	

																																																													
430	Mufatikhatul	Farikhah,	Rekonseptualisasi	 Judicial	Pardon	dalam	Sistem	Hukum	Indonesia	 (Studi	Perbandingan	
Sistem	Hukum	Indonesia	dengan	Sistem	Hukum	Barat)	dalam	Jurnal	Hukum	dan	Pembangunan	48	No.	3,	p.	40.	
431	Adery	Ardhan	Saputro,	ibid.	
432	Detiknews,	"Mencari	3	Buah	Kakao,	Nenek	Minah	Dihukum	1	Bulan	15	Hari",		
https://news.detik.com/berita/1244955/mencuri-3-buah-kakao-nenek-minah-dihukum-1-bulan-15-hari.	
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action	in	actuality	did	not	merit	punishment,	but	from	the	legal	point	of	view	the	action	had	the	
elements	of	the	offence	under	Article	362	and	the	wrongdoing	was	substantiated.	

In	such	condition,	judicial	pardon	can	be	used.	The	standards	of	justice	and	humanity	can	be	used	
as	a	guide	for	the	judge	to	impose	criminal	sentence.	The	judge	has	a	highly	significant	role	to	
assess	which	cases	merit	punishment	and	which	do	not.	Provisions	on	judicial	pardon	can	prove	
to	be	an	exit	from	the	path	to	criminal	sentence,	particularly	prison	sentence.	

However,	the	level	of	distrust	in	judges	needs	to	be	considered	if	this	provision	is	to	be	used	as	
intended.	In	the	current	trend,	there	is	still	a	high	level	of	distrust	in	judges,	so	if	this	provision	is	
implemented,	 a	 judge	 potentially	 does	 not	 have	 the	 courage	 to	 enforce	 it.	 In	 this	 context,	
independence	of	the	judge	will	be	tested,	whether	the	judge	will	bow	to	public	opinion	on	a	case	
or	stand	by	his	conviction	without	being	influenced	by	the	situations	among	the	public.	

Implementation	of	judicial	pardon	requires	implementing	regulation	codified	in	the	Indonesian	
Penal	 Procedure	 Code	 (Kitab	 Undang-Undang	 Acara	 Perdata/KUHAP).	 KUHAP,	 which	 is	 the	
currently	 effective	 criminal	 procedure	 code,	 only	 recognizes	 three	 types	 of	 verdict:	 guilty,	
acquittal,	 and	 dismissal.	 None	 of	 the	 three	 accommodates	 judicial	 pardon,	 a	 ruling	which	 in	
essence	declares	a	crime	has	been	committed	but	does	not	impose	a	criminal	sentence.	If	the	
new	Indonesian	Penal	Code,	which	will	contain	provisions	for	judicial	pardon,	and	the	KUHAP	are	
not	harmonized	in	a	timely	manner,	these	provisions	for	judicial	pardon	will	become	“infertile”	
due	to	the	lack	of	enforceability.	

The	 Dutch	 criminal	 procedure	 code	 recognizes	 judicial	 pardon,	 a	 guilty	 verdict	 without	
punishment,	 on	 top	 of	 the	 three	 other	 types	 of	 verdict.	 This	 means	 the	 KUHAP	 requires	
immediate	revision	to	accommodate	the	judicial	pardon	verdict.	This	is	supported	by	Hamzah,	
asserting	that	this	verdict	form	of	judicial	pardon	is	a	guilty	verdict	without	punishment.433	

	 	

																																																													
433	Adery,	op.	cit.,	p.	71.	
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CHAPTER	V	

CONCLUSION	AND	RECOMMENDATION	

A.	Conclusion	

This	study	has	attempted	to	describe	the	legal	framework	and	implementation	of	non-prison	in	
Indonesia,	 and	 a	 projection	 of	 the	 administration	 of	 alternatives	 to	 imprisonment	 in	 the	
Indonesian	Bill	of	Penal	Code.	This	study	arrives	at	the	following	conclusions:	

First,	 alternatives	 to	 imprisonment	 are	 efforts	 that	 can	 be	 taken	 to	 reduce	 overcrowding	 in	
Indonesian	 detention	 centers	 and	 correctional	 institutions.	 Alternatives	 to	 imprisonment	 are	
intended	 to	 be	 forms	 of	 sanction,	 whether	 punishments	 or	 treatments,	 taken	 in	 a	 legal	
proceedings	which	require	the	performance	by	the	offender	without	involving	imprisonment.	It	
can	take	forms	such	as	probation,	community	service,	electronic	monitoring,	fine,	prohibition	to	
be	in	designated	places,	and	suspension	of	the	court	order.	The	experiences	of	various	countries	
show	that	alternatives	to	imprisonment	have	been	successful	at	reducing	incarceration	rates.	

Second,	 the	 Indonesian	 criminal	 justice	 has	 to	 a	 limited	 extent	 recognized	 and	 provided	 for	
various	alternatives	to	imprisonment	in	various	laws	and	regulations.	The	forms	of	alternatives	
to	 imprisonment	 include	 probation,	 fine,	 rehabilitation,	 warning,	 conditional	 sentence,	
vocational	training,	institutional	education,	and	limitation	of	movement.	

Third,	the	imposition	rate	of	the	various	alternatives	to	imprisonment	is	quite	low	compared	to	
prison	sentence.	Their	implementation	has	not	been	quite	effective	and	optimal	either,	due	to	a	
number	of	interrelated	factors,	namely:	

1. Law	enforcement	officers	do	not	share	the	same	view	of	the	objective	of	criminal	penalty,	
most	of	whom	are	still	fixated	on	deterrent	effect	being	the	objective	of	criminal	penalty.	
This	 view	 reinforces	 the	 perception	 that	 the	 most	 correct	 form	 of	 penalty	 is	 prison	
sentence,	with	the	intention	to	cause	offenders	suffering,	isolation,	and	alienation	from	
the	public.	This	view	has	huge	influence	on	prosecutors	in	prosecution	and	judges	in	the	
imposition	of	rulings.	

2. Policies	 and	 provisions	 of	 alternatives	 to	 imprisonment,	 though	manifest,	 are	 still	 not	
developed	or	develop	slowly.	Besides	having	yet	 to	provide	 for	various	alternatives	 to	
imprisonment	 that	 have	 been	 commonly	 developed	 and	 implemented	 in	 various	
countries,	 the	 implementing	 regulations	 to	 effectuate	 alternatives	 to	 imprisonment	
implementation	 too	 are	 still	 inadequate.	 Implementing	 regulations	 are	 a	 fundamental	
component	in	procuring	that	provisions	of	the	law	can	be	enforced	in	practical	terms.	The	
lack	of	development	of	these	more	practical	regulations	creates	uncertainty	and	doubt	
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on	 the	 part	 of	 law	 enforcement	 officers	 in	 using	 alternatives	 to	 imprisonment	 in	
Indonesia.	

3. Detention	 is	 still	 treated	 as	 a	 “practical”	 measure	 rather	 than	 as	 steps	 towards	 the	
objectives	of	it.	Detention	tends	to	be	seen	as	an	obligation	for	law	enforcement	officers,	
who	argue	it	facilitates	investigation	or	so	that	cases	are	not	hindered.	This	condition	is	
accompanied	with	the	tendency	of	officers	to	make	detention	prior	to	the	imposition	of	
a	prison	sentence	if	the	offender	has	previously	been	detained.	

4. Inter-institutional	coordination	in	the	administration	of	alternatives	to	imprisonment	has	
yet	to	be	optimal	and	effective.	Administration	of	alternatives	to	imprisonment	involves	
multiple	institutions	and	requires	good	coordination	among	institutions	on	the	bases	of	
their	 respective	 authorities.	 However,	 the	 fact	 suggests	 that	 administration	 of	
alternatives	 to	 imprisonment	 is	 not	 quite	 successful,	 to	 which	 the	 lack	 of	 technical	
regulations	has	contributed.	

5. Facilities	 and	 infrastructure	 for	 the	 administration	 of	 alternative,	 alternatives	 to	
imprisonment	 have	 not	 been	 adequate.	 Provisions	 of	 the	 law	 have	 mandated	 the	
establishment	 and	 provision	 of	 facilities	 and	 infrastructure	 for	 the	 administration	 of	
alternatives	to	imprisonment,	but	this	mandate	has	not	been	fully	attained.	

6. Public	 confidence	 in	 non-prison	 model	 of	 ‘punishment’	 is	 still	 low	 due	 to	 lack	 of	
confidence	of	administering	institutions	involved	in	the	administration	of	alternatives	to	
imprisonment.	The	public	has	not	been	sufficiently	familiar	with	forms	of	alternatives	to	
imprisonment,	which	 cause	 the	 emergence	of	 the	 view	 that	 law	enforcement	officers	
seeking	or	imposing	alternatives	to	imprisonment	are	corrupt.	Officers	then	prefer	opting	
prison	sentence	to	other	alternative	punishments.	

Fourth,	the	Indonesian	Bill	of	Penal	Code,	currently	being	debated	between	the	government	and	
the	House	of	Representatives,	has	formulated	various	forms	of	alternatives	to	imprisonment	as	
substitutes	 for	 imprisonment	 punishment.	 Such	 incorporation	 of	 various	 alternatives	 to	
imprisonment	has	been	based	on	the	approach	of	sentence	individualization,	by	providing	for	
sanction	imposition	which	takes	into	account	various	conditions,	including	those	of	the	offender.	
Various	models	of	 alternatives	 to	 imprisonment	have	been	based	on	 the	adoption	of	 various	
provisions	currently	existing	and	a	number	of	new	forms	such	as	intermittent	prison	sentence,	
judicial	pardon,	and	the	fulfillment	of	obligations	under	traditional	customs.	

Fifth,	 the	effectiveness	and	 implementation	of	 various	alternatives	 to	 imprisonment	will	 very	
much	depend	on	the	clarity	of	provisions	and	the	various	supporting	factors.	With	reference	to	
the	 analysis	 on	 the	 administration	 of	 the	 currently-existing	 alternative	 alternatives	 to	
imprisonment,	 factors	 that	 will	 promote	 the	 effectiveness	 of	 alternatives	 to	 imprisonment	
administration	is	the	clarity	of	provisions	in	the	Indonesian	Bill	of	Penal	Code	both	in	terms	of	
definition	and	scope	and	synchrony	among	the	provisions	stipulated.	Other	factors	will	relate	to	
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(i)	 the	formation	of	various	 implementing	regulations	required	both	 in	the	scope	of	precisely-
formulated	criminal	procedure	code	and	other	more	technical	regulations;	(ii)	establishment	of	
implementing	and	supervising	institutions,	with	sufficient	and	quality	human	resources	for	those	
institutions;	(iii)	the	availability	of	adequate	facilities	and	infrastructure;	(iv)	better	coordination	
among	related	institutions.	Beyond	those	factors,	the	view	espoused	by	law	enforcement	officers	
and	the	public	regarding	the	objectives	of	criminal	penalty	also	need	to	change	by	shifting	the	
focus	on	the	avoidance	of	the	use	of	prison	sentence,	under	the	considerations	of	greater	respect	
for	the	rights	of	criminals	and	reduction	of	prison	overcrowding.	

B.	Recommendations	

Based	on	the	findings	above,	this	study	recommends:	

● In	the	short	term:	
1. The	government:	

a. With	regards	to	regulation,	to	forthwith	take	stock	of	provisions	of	the	law	and	all	
implementing	regulations	related	to	alternatives	to	imprisonment;	

b. To	evaluate	and	regularly	amend	the	implementing	regulations		on	alternatives	to	
imprisonment	especially	with	regards	to	the	amounts	of	fines;	

c. To	draft	government	regulations	on	the	technicalities	of	the	 implementation	of	
provisions	on	alternatives	 to	 imprisonment	 in	 the	 laws	 that	until	 now	 still	 lack	
implementing	regulations;	

d. To	procure	uniformity	across	regulations	related	to	alternatives	to	imprisonment	
which	 stipulate	 the	 authorities	 of	 government	 regulations	 at	 the	 level	 of	
government	regulation;	

e. With	regards	to	the	needs	for	facilities	and	infrastructure,	to	forthwith	ensure	that	
all	needs	 for	 the	mandates	of	 laws	and	 regulations	are	available	as	directed	 in	
terms	 of	 amount	 so	 that	 regulations	 in	 place	 can	 be	 to	 the	 farthest	 extent	
implemented;	

f. To	make	available	sufficient	human	resources	in	positions	of	essential	authority	
over	 the	 administration	 of	 alternatives	 to	 imprisonment	 such	 as	 correctional	
counselors	and	social	workers.	

2. The	police:	
a. Ss	the	first	institution	at	the	front	line	of	criminal	case	investigation,	to	be	able	to	

selectively	determine	cases	that	deserve	detention	in	accordance	with	conditions	
as	stipulated	in	the	KUHAP	and	not	to	make	detention	in	each	case;	

b. To	be	able	to	form	cooperation	with	correctional	houses	in	order	to	make	certain	
in	 the	 case	 of	 any	 subject	 of	 conditional	 sentence	 committing	 crime	 so	 the	
mechanism	set	out	 in	 the	 Indonesian	Penal	Code	can	be	 implemented	well,	 as	
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cooperation	is	required	between	the	police	and	correctional	houses	in	assessing	
offenders,	to	acquire	a	clear	picture	on	the	nature	of	crime	committed	and	the	
factors	that	encourage	it	to	pay	attention	to;	

c. To	 be	 able	 to	 establish	 formal	 and	 structured	 cooperation	with	 institutions	 in	
charge	 of	 preliminary	 examinations	 on	 narcotics	 addicts	 and	 abuse	 victims	
arrested	with	or	without	evidence	to	provide	access	to	rehabilitation;	

d. To	disseminate	understanding	among	its	members	of	the	concept	of	restorative	
justice,	which	applies	not	only	 to	 juveniles,	but	also	has	 to	be	applied	 to	adult	
offenders.	

3. Prosecutors:	
a. To	 forthwith	 revise	 the	 prosecution	 guidelines	 currently	 in	 effect,	 especially	

related	to	the	provisions	on	the	obligation	for	appeal	against	rulings	inconsistent	
with	the	prosecutor’s	recommendation;	

b. To	make	careful	 selection,	 abiding	by	provisions	of	 the	 law,	of	 cases	 for	which	
detention	 is	 necessary	 and	 not	 by	 assessing	 the	 case	 and	 the	 convict’s	
circumstances;	

c. To	coordinate	with	correctional	houses	with	 regards	 to	correctional	 reports	on	
convicts	and	their	crimes;	

d. With	regards	to	examinations	on	narcotics	users	and	abuse	victims,	to	accept	the	
results	of	examinations	of	the	medical	team	not	under	the	Integrated	Assessment	
Team	 so	 long	 as	 such	 examinations	 are	 credible	 and	 not	 disregarding	medical	
examination	results	not	coming	from	the	Integrated	Assessment	Team;	

e. To	 enhance	 the	 coordination	 and	 communication	 systems	 with	 correctional	
houses	regarding	subjects	of	conditional	sentences,	so	counseling	can	be	carried	
out	by	correctional	counselors	as	mandated	by	the	law;	

f. To	 compose	 guidelines	 for	 prosecutors	 to	 recommend	 alternatives	 to	
imprisonment	which	contain	conditions	to	consider	to	recommend	alternatives	to	
imprisonment;	

4. Judges:	
a. To	try	cases	by	relying	not	only	on	the	prosecutor’s	recommendation,	but	also	by	

implementing	 other	 forms	 of	 criminal	 sentence	 available	 under	 his/her	 own	
authority	such	as	probation	sentence	and	rehabilitation;	

b. To	cooperate	with	correctional	houses	in	each	case	regardless	of	whether	convict	
is	 a	 juvenile	 or	 an	 adult	 in	 order	 to	 obtain	 the	 results	 of	 research	 into	 the	
community	of	the	convict	which	can	be	a	consideration	in	deciding	on	the	form	of	
sentence	to	be	imposed;	

5. The	Supreme	Court:	
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a. To	establish	a	cooperation	mechanism	with	correctional	houses	to	notify	of	the	
needs	of	convicts	for	counseling	outside	the	correctional	institution;	

b. To	 establish	 guidelines	 for	 judges	 for	 imposing	 alternatives	 to	 imprisonment	
containing	conditions	to	take	into	account	in	a	case;	

c. To	resuscitate	the	role	of	supervising	and	monitoring	judge.	
6. Correctional	houses:	

a. As	the	institution	conducting	research	into	the	community	of	the	accused	and/or	
convict,	to	 improve	the	quality	of	such	research	that	 it	 is	considered	and	taken	
into	account	more	seriously	by	law	enforcement	officers;	

b. As	the	institution	with	the	highest	responsibility	for	counseling	and	supervision	of	
subjects	 of	 alternatives	 to	 imprisonment,	 to	 establish	 cooperation	 with	 law	
enforcement	officers	for	easier	coordination,	especially	in	relation	to	subjects	of	
conditional	sentence	to	be	placed	under	supervision	and	counseling;	

c. To	play	an	active	role	and	take	initiatives	in	counseling	subjects	of	alternatives	to	
imprisonment	so	that	confidence	in	alternatives	to	imprisonment	can	be	better	
built	among	the	public;	

7. Indonesian	Bill	of	Penal	Code	Legislators:	
a. To	review	the	types	of	alternatives	to	imprisonment	currently	available	and	start	

to	 together	 with	 the	 government	 map	 out	 the	 regulations	 that	 need	 to	 be	
prepared;	

b. To	 review	 the	 amounts	 of	 fines	 in	 the	 Indonesian	 Bill	 of	 Penal	 Code	 so	 that	
alternatives	to	imprisonment	can	be	used	effectively	if	the	Indonesian	Bill	of	Penal	
Code	is	passed	into	law	in	the	future.	

● In	the	medium	term:	
1. The	government	to	harmonize	criminal	justice	system	especially	with	regards	to	laws	and	

regulations	which	 concern	 alternatives	 to	 imprisonment	 such	 as	 the	 Indonesian	Penal	
Code,	the	KUHAP,	the	JCJS	Law,	the	Narcotics	Law,	and	other	laws	containing	provisions	
for	alternatives	to	imprisonment;	

2. The	government	and	the	House	of	Representatives	in	passing	new	laws	to	pay	attention	
to	the	current	criminal	justice	system	and	to	ensure	that	the	new	provisions	are	in	line	
with	existing	provisions	and	enforceable;	

3. The	 government	 in	 drafting	 a	 law	 to	 simultaneously	 prepare	 the	 draft	 implementing	
regulation	 to	 complement	 the	 law	 to	 be	 discussed,	 so	 the	 transition	 period	 after	 the	
promulgation	of	the	law	formation	of	regulations	can	be	conducted	swiftly;	

4. The	Ministry	of	Law	and	Human	Rights	 to	revitalize	 institutions	related	to	correctional	
houses	in	view	of	the	importance	and	influence	of	the	authority	of	correctional	houses	in	
the	success	of	the	implementation	of	alternatives	to	imprisonment.	

● In	the	long	term:	
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1. To	 push	 for	 amendments	 to	 the	 KUHAP	 particularly	 with	 regards	 to	 provisions	 on	
detention,	which	hinder	the	implementation	of	alternatives	to	imprisonment;	

2. To	push	for	the	incorporation	of	more	alternatives	to	imprisonment	as	are	the	practices	
of	countries	that	have	succeeded	in	it	into	the	criminal	justice	system	in	Indonesia.
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Form	of	

Alternatives	to	
Imprisonment	in	

the	Indonesian	Law	

Indonesia	 Other	Countries	
Current	Regulatory	Framework	 Indonesian	Bill	of	Penal	Code	

Fine	 ● Fine	 is	 provided	 for	 in	 the	 penal	
code	 (Kitab	 Undang-Undang	
Hukum	Pidana)	and	several	other	
specific	laws	(such	as	Law	Number	
35	 of	 2009	 (Law	 35/2009)	 on	
Narcotics,	 Law	 31/1999	 on	
Eradication	of	Corruption,	etc.)	

● Punishment	 of	 fine	 in	 the	
Indonesian	 Penal	 Code	 is	
provided	 for	 as	 an	 alternative	
sentence	 for	 crimes,	 whereas	
provision	 as	 a	 sole	 sentence	 is	
only	for	offences.	

● In	various	specific	laws	into	which	
fine	 is	adopted,	 fine	 is	stipulated	
never	 as	 a	 sole	 sentence	 but	
always	as	an	alternative	to	prison	
sentence.	

● No	 provision	 is	 in	 place	 for	 the	
maximum	 time	 limit	 for	 the	
payment	of	fine.	

● No	 limitation	 is	 in	 place	 for	 the	
person	to	pay	the	fine.	Therefore,	
fine	 can	 actually	 be	 paid	 by	 any	
person	on	behalf	of	the	convict.	

● Provisions	on	fine	in	the	Indonesian	
Bill	of	Penal	Code	 is	different	 from	
those	in	the	Indonesian	Penal	Code,	
particularly	in	that	in	the	Indonesian	
Bill	 of	 Penal	 Code	 such	 provisions	
are	 not	 scattered	 in	 separate	
criminal	 clauses	 but	 have	 been	
classified	 into	 seven	 categories	 of	
maximum	limits.	

● The	universal	minimum	limit	for	fine	
under	 the	 Indonesian	 Bill	 of	 Penal	
Code	is	set	at	fifty	thousand	rupiahs	
and	 the	 maximum	 in	 the	 lightest	
category	of	 fine	 (category	 I)	 is	one	
million	 rupiahs,	 category	 II	 10	
million	 rupiahs,	 category	 III	 50	
million	 rupiahs,	 category	 IV	 150	
million	rupiahs,	category	VI	2	billion	
rupiahs,	 category	 VII	 15	 billion	
rupiahs,	and	category	VIII	50	billion	
rupiahs.	

● Fine	can	only	be	imposed	if	 (a)	the	
crime	committed	by	the	convict	did	
not	 cause	 casualties,	 (b)	 where	
there	has	been	a	casualty,	the	victim	
does	not	object	to	the	convict	being	
sentenced	with	fine,	or	(c)	the	crime	
committed	 by	 the	 convict	 is	 not	 a	
repeated	crime.	

● The	judge	can	impose	fine	although	
the	clauses	under	which	the	convict	
is	 charged	only	provides	 for	prison	
sentence,	so	long	as	the	crime	is	not	

The	Netherlands	
● In	 the	 Dutch	 law,	 fine	 as	 basic	

punishment	is	provided	in	Article	23	
to	Article	24c	of	 the	Dutch	criminal	
code.	In	the	juvenile	criminal	justice	
system,	 fine	 is	 recognized	 as	 a	
sentence	provided	 for	 in	Article	77l	
of	the	Dutch	criminal	code.	

● The	court	has	the	obligation	to	take	
into	 account	 the	 convict’s	 financial	
capacity	to	pay	fine,	considering	the	
extent	 that	 the	 amount	 of	 a	 fine	 is	
deemed	 appropriate	 as	 a	
punishment	 without	 affecting	 the	
income	and	property	of	 the	convict	
disproportionately.	

● The	 judge	 can	 also	 stipulate	 that	 a	
fine	is	to	be	paid	in	installment.	Such	
fine	 is	 at	 least	 225	 Euros	 with	 the	
minimum	monthly	installment	of	45	
Euros.	 In	 a	 court	 ruling	 or	 in	 a	
punishment	 order,	 such	 stipulation	
for	 installment	 payment	 has	 to	 be	
mentioned.	

● The	 amount	 of	 a	 fine	 imposed	 is	 3	
Euros	at	 the	minimum	and	820,000	
Euros	at	the	maximum.	There	are	six	
crime	 categories	 with	 respective	
maximum	 amount	 of	 fine	 available	
for	 imposition.	 The	 judge	 will	
determine	 the	 amount	 of	 the	 fine	
within	such	limit.	
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a	 property	 crime	 to	 be	 punished	
with	a	single	prison	sentence,	which	
is	damaging	for	the	social	order.	For	
this	type	of	crime	the	judge	can	only	
impose	a	fine	sentence	concurrently	
with	a	prison	sentence.	

Conditional	
sentence	
(probation)	

Indonesian	Penal	Code	
● Conditional	 sentence	 or	

probation	 sentence	 is	 provided	
for	 in	 the	 Indonesian	Penal	Code	
and	 can	 be	 implemented	 when	
the	 judge	 imposes	 a	 prison	
sentence	 of	 no	 more	 than	 one	
year	 or	 incarceration	 (excluding	
substitute	 incarceration)	 and	
orders	 the	 sentence	 not	 to	 be	
executed	 under	 certain	
conditions.	

● Probation	can	only	be	given	if	the	
judge	 is	 of	 the	 opinion	 that	
sufficient	 supervision	 can	 be	
conducted	for	the	fulfillment	of	a	
general	 condition	 (namely	 that	
the	 convict	 will	 not	 commit	 any	
crime)	 and	 specific	 conditions	
(including	 that	 the	 convict	 in	 a	
specified	period	of	time,	which	is	
shorter	 than	 his/her	 probation	
term,	 is	 to	 make	 compensation	
for	 all	 or	 part	 of	 the	 damages	
incurred	by	his/her	commission	of	
crime).	

● The	 term	 of	 a	 conditional	
sentence,	according	to	Article	14b	
paragraph	 (1)	 of	 the	 Indonesian	
Penal	 Code	 for	 crimes	 and	
offences	under	Articles	492,	504,	

● Supervision	 sentence	 in	 the	
Indonesian	 Bill	 of	 Penal	 Code	 is	 a	
conversion	 from	 conditional	
sentence	 which	 in	 the	 Indonesian	
Penal	Code	tends	to	be	understood	
as	a	means	of	executing	a	sentence,	
which	in	the	Indonesian	Bill	of	Penal	
Code	 is	 confirmed	 as	 a	 separate	
sentence.	

● The	 concept	 of	 supervision	
sentence	 in	 the	 Indonesian	 Bill	 of	
Penal	 Code	 is	 similar	 to	 the	
conditional	 sentence	 under	 the	
Indonesian	 Penal	 Code,	 in	 that	 it	
encompasses	 an	 accompanying	
general	 condition	 and	 specific	
conditions.	 The	 general	 condition	
for	 a	 supervision	 sentence	 is	 that	
the	 convict	 does	 not	 commit	
another	 crime,	 whereas	 there	 are	
two	specific	crimes,	namely	(a)	the	
convict	within	a	specified	period	of	
time	 shorter	 than	 the	 supervision	
term	is	to	compensate	all	or	part	of	
the	 damages	 arising	 due	 to	 the	
crime	 committed	 and/or	 (b)	 the	
convict	 is	 subjected	 to	 orders	 or	
prohibitions	without	compromising	
the	freedom	of	religion	and	politics.	

The	Netherlands	
● Conditional	 sentence	 can	 be	

imposed	in	cases	 in	which	less	than	
two	 year	 imprisonment	 sentence	 is	
imposed.	

● The	 subject	 of	 a	 conditional	
sentence	 is	 obligated	 to	 satisfy	 a	
general	condition	of	not	committing	
any	 crime	 before	 the	 expiration	 of	
the	 probation	 term	 and	 he/she	 is	
ordered	not	to	serve	a	part	of	his/her	
sentence.	Another	general	condition	
to	 meet	 is	 consent	 to	 providing	
fingerprint	 for	 identification	
purposes	or	 consent	 to	all	 forms	of	
supervision	in	serving	the	probation	
term.	

● The	 prosecution	 service	 has	 the	
responsibility	for	the	fulfillment	of	all	
conditions	imposed	on	the	convict.	

● The	court	can	appoint	a	supervising	
agency	 established	 by	 virtue	 of	 a	
government	 decree	 to	 ensure	 the	
fulfillment	of	conditions	and	to	assist	
and	support	the	convict	toward	that	
end.	

	
The	Czech	Republic	
● Although	it	is	not	termed	conditional	

sentence,	the	Czech	Republic	has	an	
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505,	506,	and	536	is	at	most	three	
years	and	for	other	offences	is	at	
most	two	years.	

● Supervision	 on	 subjects	 of	
conditional	 law	 is	 under	 the	
authority	 of	 the	 supervising	 and	
monitoring	 judge.	 Where	
necessary,	the	judge	can	alter	the	
specific	conditions	or	the	term	of	
applicability	 of	 the	 specific	
conditions	 during	 a	 probation	
term	 based	 on	 the	 supervision	
and	monitoring	results.	

● Under	 the	 Indonesian	 Bill	 of	 Penal	
Code,	 supervision	 is	 imposed	 by	
judges	 in	 trying	 convicts	who	have	
committed	 a	 crime	 punishable	 by	
up	 to	 five	 years	 in	 prison.	 In	 the	
Indonesian	 Penal	 Code,	 the	
conditions	 for	 the	 imposition	 of	
prison	 sentence	 is	 that	 the	 prison	
sentence	does	not	exceed	one	year	
or	 with	 regards	 to	 incarceration,	
incarceration	to	substitute	a	fine	 is	
not	considered,	and	with	regards	to	
fine	the	judge	has	to	be	certain	that	
the	 fine	 will	 be	 significant	 for	 the	
convict.	

● In	the	Indonesian	Bill	of	Penal	Code	
it	 is	 explicitly	 mentioned	 that	 the	
function	of	supervision	is	under	the	
authority	of	the	prosecutor	whereas	
counseling	function	is	performed	by	
the	 correctional	 counselor.	 This	 is	
the	 same	 as	 the	 concept	
constructed	in	the	JCJS	Law.	

● Supervision	 under	 the	 Indonesian	
Bill	of	Penal	Code	is	imposed	for	up	
to	 three	 years,	 whereas	 the	
probation	 period	 in	 a	 conditional	
sentence	 is	 set	 at	 three	 years	 for	
crimes	 and	offences	under	Articles	
492,	 504,	 506	 and	 536	 of	 the	
Indonesian	 Penal	 Code	 and	 two	
years	for	other	offences.	

alternative	 to	 imprisonment	 in	 the	
form	of	suspended	sentence,	which	
is	 almost	 identical	 with	 conditional	
sentence.	

● A	 court	 can	 impose	 a	 suspended	
sentence	 under	 several	 conditions,	
namely	1)	the	 incarceration	term	in	
total	does	not	exceed	three	years;	2)	
it	 is	 believed	 that	 the	 objective	 of	
punishment	 will	 be	 attainable	
without	 the	 service	 of	 an	 entire	
incarceration	 term	 (with	 various	
considerations	such	as	 the	previous	
personal	history	of	the	convict,	case	
circumstances,	etc.);	3)	the	court	will	
arrange	 a	 probationary	 period	 for	
the	 subject	 of	 between	 one	 to	 five	
years;	 and	 4)	 the	 granting	 of	 a	
suspended	 sentence	 related	 to	 a	
prison	term	does	not	apply	for	other	
punishments	 imposed	 on	 the	
offender.	

● The	convict	subjected	to	suspended	
sentence	 is	 obligated	 to	 be	 under	
supervision	 by	 the	 probation	 and	
mediation	 service,	 appropriate	
restrictions	 or	 obligations,	 and	
monitoring	 and	 limitation	
concurrently.	

	
Northern	Ireland	
● In	 the	 event	 that	 a	 convict	 has	

proven	 to	 have	 committed	 a	 crime	
the	 court	deem	 that	he/she	 can	be	
punished	 with	 probation	 sentence	
which	 has	 taken	 into	 account	 that	
such	 probation	 sentence	 will	 help	
the	convict	to	undergo	rehabilitation	

Law	 11/2012	 on	 Juvenile	 Criminal	
Justice	System	(the	JCJS	Law)	
● The	 concept	 of	 conditional	

sentence	provided	for	in	the	JCJS	
Law	is	in	essence	the	same	as	that	
recognized	 in	 the	 Indonesian	
Penal	 Code,	 namely	 that	 a	 judge	
order	 that	 the	 convict	 does	 not	
serve	a	prison	sentence	 imposed	
on	 him/her	 so	 long	 as	 he/she	
satisfies	certain	conditions.	

● The	 difference	 between	
conditional	 sentence	 in	 the	
Indonesian	Penal	Code	and	in	the	
JCJS	Law	is	in	the	threshold	prison	
term	 for	 conditional	 sentence	 to	
be	 imposed.	 As	 a	 formal	
condition,	 the	 Indonesian	 Penal	
Code	 confines	 imposition	 of	
conditional	sentence	to	the	judge	
imposing	 up	 to	 one	 year	 prison	
sentence,	 whereas	 in	 the	 JCJS	
Law,	conditional	sentence	can	be	
implemented	 on	 the	 convict	
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under	a	prison	 sentence	with	up	
to	two	year	term.	

● The	 JCJS	 Law	 also	 provides	 for	 a	
general	 condition	 and	 specific	
conditions	 for	 the	 imposition	 of	
this	sentence	on	juvenile	convicts.	
The	general	 condition	 is	 that	 the	
juvenile	convict	does	not	commit	
any	other	crime	while	serving	the	
conditional	 sentence,	 whereas	
specific	 conditions	 refer	 to	 the	
judge’s	 orders	 to	 perform	 or	
prohibitions	 from	 performing	
certain	 conducts	 as	 stipulated	 in	
his/her	 ruling	 while	 taking	 into	
consideration	the	freedom	of	the	
juvenile	convict.	

● The	term	of	conditional	sentence	
can	be	up	to	three	years.	

● In	 contrast	 with	 the	 Indonesian	
Penal	 Code,	 the	 JCJS	 Law	 has	
more	 clearly	 stipulated	 that	
throughout	a	probation	term,	the	
public	 prosecutor	 is	 the	 person	
responsible	 for	 supervision,	
whereas	 the	 correctional	
counselor	 for	 counseling	 to	
ensure	 the	 minor	 satisfies	 the	
conditions	as	stipulated.	

● In	 the	 JCJS	 Law,	 there	 are	 three	
forms	 of	 conditional	 sentence	
that	 classify	 as	 alternatives	 to	
imprisonment,	 namely	
community	 service,	 supervision,	
and	non-institutional	education.	

and	 protect	 the	 public	 from	 harms	
posed	 by	 the	 convict	 and	 prevent	
potential	 commission	 of	 further	
crime	by	the	convict.	

● Probation	 sentence	 is	 a	 sentence	
obligating	 the	 convict	 to	 remain	
under	the	supervision	of	a	probation	
officer	 for	 a	 specified	 duration	 as	
stipulated	 in	 the	 provisions	 of	 the	
law,	 which	 is	 not	 to	 be	 below	 six	
months	 and	 not	 to	 exceed	 three	
years.	

● Probation	sentence	is	imposed	on	a	
person	aged	10	years	or	more,	 and	
cannot	 be	 imposed	 without	 the	
consent	 of	 the	 subject	 if	 he/she	 is	
aged	14	years	and	above.	However,	
if	 the	 convict	 has	 previously	 had	
his/her	 sentence	 suspended,	 this	
sentence	cannot	be	re-imposed.	

● The	subject	of	a	probation	sentence	
has	 the	 obligation	 to	 maintain	
contact	 with	 the	 probation	 officer	
appointed	to	supervise	him/her	and	
is	 also	 obligated	 to	 notify	 the	
probation	 officer	 of	 any	 change	 of	
residential	address.	

● Supervision	in	a	probation	sentence	
is	 conducted	 by	 Probation	 Board,	
which	 is	 a	 non-departmental	 state	
agency.	 the	 Probation	 Board	
essentially	 has	 the	 authority	 to	
assess	 the	 convict	 and	 to	 prepare	
reports	 for	 the	 court,	 to	 supervise	
the	execution	of	court	orders	among	
the	 community,	 to	 provide	 service	
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for	and	intervention	on	the	convict,	
etc.	

	
Australia	
● Probation	is	actually	not	provided	for	

and	expressly	recognized	in	the	law.	
However,	the	court	can	order	that	a	
convict	 does	 not	 serve	 his/her	
sentence	 if	 he/she	 exhibits	 good	
behavior,	 provided	 that	 he/she	will	
be	 supervised	 by	 the	 Probation	
Service	and	the	Parole	Service.	

● The	 court	 has	 the	 authority	 to	
impose	 specific	 conditions	 in	
addition	 to	 the	 condition	 for	 the	
convict	 to	 behave	 well.	 If	 the	
conditions	are	breached,	the	convict	
can	be	brought	before	 the	 court	 to	
be	 sentenced	 to	 the	 initial	
punishment	 over	 the	 crime	 he/she	
committed.	

Vocational	training	 ● Vocational	training	as	a	sentence	
in	Indonesia	is	only	recognized	in	
the	JCJS	Law.	

● In	 addition	 to	 being	 a	 basic	
punishment,	vocational	training	is	
also	a	substitute	sentence	for	fine	
in	 the	 case	 of	 cumulative	
sentence	 	 imposed	on	 the	minor	
comprised	of	components	of	fine	
and	imprisonment.	

● The	juvenile	convict	will	be	placed	
at	an	agency	providing	vocational	
training	suitable	for	the	age	of	the	
juvenile	convict	to	be	punished.	

● The	 duration	 for	 such	 vocational	
training	sentence	can	be	between	

-	 -	
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three	 months	 and	 one	 year	
maximum	.	

Institutional	
education	

● In	 the	 event	 that	 the	 juvenile’s	
behavior	and	crime	did	not	pose	
danger	 to	 the	 public,	 Article	 80	
paragraph	 (2)	 of	 the	 JCJS	 Law	
mandates	 that	 institutional	
education	 is	 available	 as	 an	
alternative	 to	 imprisonment	 on	
him/her.	

● This	 type	 of	 sentence	 is	
administered	 in	 four	 vocational	
training	 centers	 or	 educational	
institutions	 run	 by	 the	
government	or	the	private	sector.	

● Such	 education	 can	 be	
administered	 for	 three	 to	 24	
months.	

● Conditional	 release	 is	 also	
applicable	in	this	sentence,	in	case	
the	 minor	 is	 deemed	 to	 behave	
well	 and	 has	 served	 one	 half	 of	
the	 institutional	 education	
duration	 which	 is	 not	 to	 be	 less	
than	three	months.	

-	 Northern	Ireland	
● Northern	 Ireland	 recognizes	 an	

alternative	 to	 imprisonment	
specifically	for	minors	in	the	form	of	
an	 order	 for	 attendance	 in	 certain	
institutions	 (attendance	 centre	
order).	

● Such	 order	 to	 appear	 routinely	 in	
certain	 institutions	 is	 served	 for	 a	
total	 of	 12	 to	 24	 hours	 for	 several	
months.	The	institution	appointed	is	
usually	the	 local	office	of	the	Youth	
Justice	Agency,	where	the	minor	will	
attend	 sessions	 to	 improve	 his/her	
behavior.	

● However,	 the	 performance	 of	 this	
order	 is	 not	 to	 interfere	 with	 the	
minor’s	studies	or	work.	

	

Specific	measures	 ● In	 the	 JCJS	 Law,	 the	 public	
prosecutor	in	his/her	prosecution	
can	 recommend	 the	 judge	 to	
order	 one	 or	more	measures	 on	
the	 juvenile	 if	 he/she	 can	 has	
committed	a	crime	punishable	by	
up	 to	 seven	 years	 in	 prison,	
including	 (a)	 return	 to	 his/her	
parents/guardian,	 (b)	 placement	
in	someone’s	custody,	(c)	care	in	a	
psychiatric	 hospital,	 (d)	 care	 in	 a	
Social	 Welfare	 Administration	

-	 Northern	Ireland	
● Northern	 Ireland	 recognizes	 a	

number	 of	 alternatives	 to	
imprisonment	 specifically	 for	
minors,	including	the	order	to	make	
compensation	 to	 the	 victim,	 the	
order	 to	 perform	 activities	 in	 the	
community,	and	the	order	to	attend	
youth	conferences.	

● Compensation	can	be	ordered	to	be	
made	not	 only	 to	 the	direct	 victim,	
but	 also	 to	 the	 public.	 The	 Youth	
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Agency	 (Lembaga	
Penyelenggaraan	 Kesejahteraan	
Sosial/LPKS),	 (e)	 obligation	 to	
attend	 formal	 education	 and/or	
training	 held	 by	 the	 government	
or	 the	 private	 sector,	 (f)	 driving	
license	 revocation,	 and	 (g)	
remedy	 of	 the	 consequences	 of	
the	 crime	 including	 by	 repairing	
damages	caused	by	his/her	crime	
and	 restoring	 the	condition	prior	
to	his/her	commission	of	crime.	

● For	care	at	an	LPKS,	obligation	to	
attend	 formal	 education	 and/or	
training	 held	 by	 the	 government	
or	 the	 private	 sector,	 and	
revocation	of	driving	 license,	 the	
JCJS	 Law	 stipulates	 one	 year	 as	
the	duration.	For	other	measures,	
the	JCJS	Law	does	not	stipulate	a	
specific	 time	 limit	 for	 the	
execution	thereof.	

Justice	Agency	will	 assist	 the	minor	
to	perform	this	order,	and	this	order	
will	be	complied	with	by	performing	
activities	 such	 as	 improving	 his/her	
behavior	 or	 help	 other	 people	
through	charitable	activities.	

● The	expectation	behind	an	order	to	
attend	 youth	 conferences	 is	 that	 it	
assists	 the	 juvenile	 to	 understand	
his/her	 offence	 and	 the	 ways	 to	
compensate	 for	 the	 damages	
inflicted	on	the	victim.	In	order	for	a	
juvenile	to	be	imposed	this	sentence,	
he/she	 has	 to	 first	 admit	 his/her	
wrongdoing.	

	

Rehabilitation	 ● Under	Law	35/2009	on	Narcotics	
are	 two	 alternatives	 to	
imprisonment	 in	 the	 form	 of	
rehabilitation,	 namely	 medical	
rehabilitation	 and	 social	
rehabilitation.	

● Medical	 rehabilitation	 is	 an	
integrated	 process	 of	 medical	
care	 activities	 to	 disengage	 an	
addict	 from	 his/her	 narcotics	
addiction	 by	 restoring	 and/or	
enhancing	 physical,	 mental,	 and	
social	capacities.	

● Medical	 rehabilitation	 can	 be	
conducted	 in	 a	 hospital	 or	

	 The	Czech	Republic	
● In	 the	 Czech	 justice	 system,	

protective	therapy	is	recognized	as	a	
form	 on	 alternatives	 to	
imprisonment.	

● Protective	 therapy	 is	 an	 obligation	
imposed	on	a	person	to	attend	care	
under	the	order	of	professionals	at	a	
health/medical	 institution	 for	 an	
indeterminate	 period	 of	 time.	
Subjects	 to	 this	 obligation	 remain	
free/not	incarcerated.	

● Protective	therapy	can	be	imposed	if	
the	 offender	 at	 the	 time	 of	 the	
commission	 of	 the	 crime	 was	 in	 a	
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rehabilitation	 centers	
administered	 by	 government	
agencies	 (such	 as	 narcotics	
correctional	 institutions	 and	
regional	 governments)	 or	 by	
members	 of	 the	 public	 in	
accordance	 with	 regulations	 by	
ministers	 in	 charge	 of	 the	 social	
affairs	portfolio.	

● Social	 rehabilitation	 is	 an	
integrated	 process	 of	 physical,	
mental	 and	 social	 recovery	
activities	 adopting	 religious,	
traditional,	 and	other	 alternative	
approaches.	 Social	 rehabilitation	
can	 be	 administered	 by	 the	
government	 or	 communities	 as	
designated	 and	 approved	 by	 the	
minister	in	charge.	

● In	 the	 Narcotics	 Law	 it	 is	 stated	
that	an	addict,	be	he/she	is	under	
the	age	of	18	years	or	otherwise	is	
obligated	 to	 report	 to	 a	
community	 health	 center,	
hospital,	and/or	the	government-
appointed	 medical	 rehabilitation	
and	 social	 rehabilitation	 to	
receive	medication	and/or	care	in	
the	 forms	 of	 either	 of	 those	
rehabilitation.	

state	of	near	insanity	and	he/she	will	
be	dangerous	to	remain	at	large.	

● However,	it	is	important	to	note	that	
if	 the	 offender	 uses	 addictive	
substances	 excessively	 and	
committed	 crime	 under	 the	
influence	 of	 such	 substances	 the	
court	 cannot	 order	 protective	
therapy.	

● The	court	can	impose	supervision	on	
subjects	of	protective	therapy,	in	the	
form	 of	 routine	 meetings	 between	
the	 recipient	 of	 protective	 therapy	
and	probation	and	mediation	service	
officer.	 The	 objective	 of	 such	
supervision	 is	 to	 monitor	 the	
behavior	of	the	recipient,	to	protect	
the	 community,	 and	 to	 reduce	 the	
probability	of	the	recipient	repeating	
the	same	crime.	

● Throughout	 the	 supervision	
duration,	the	recipient	of	protective	
therapy	is	obligated	to	a)	cooperate	
with	 the	 relevant	probation	officer;	
b)	 attend	 scheduled	 monitoring	
sessions	 in	 a	 timely	 manner;	 c)	
inform	 the	 probation	 officer	 of	
his/her	 address,	 occupation,	
prohibitions	 or	 obligations	 imposed	
by	 the	 court	 and	other	 information	
important	for	the	officer	to	be	aware	
of;	and	d)	allow	probation	officers	to	
enter	his/her	residence	when	he/she	
is	not	there.	

	
Social	 work	 or	
community	service	

This	 sentence	 is	 not	 provided	 in	 the	
current	regulatory	framework.	

● Elucidation	on	Article	95	paragraph	
(1)	states	that	social	work	sentence	

The	Netherlands	
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can	 be	 implemented	 as	 an	
alternative	 to	 short-term	 prison	
sentence	and	light	fine.	Social	work	
sentence	 cannot	 contain	
commercial	 elements	 and	 the	
convict	serving	this	sentence	is	not	
remunerated	either.	

● The	 formal	 conditions	 for	 the	
imposition	of	social	sentence	are	(a)	
the	crime	committed	by	the	convict	
is	punishable	by	less	than	five	years	
in	prison	and	(b)	the	judge	imposes	
a	 prison	 sentence	 of	 less	 than	 six	
months	 or	 a	 fine	 sentence	 not	
exceeding	category	I.	

● Social	work	sentence	is	imposed	for	
at	least	eight	hours	and	at	most	240	
hours.	 A	 social	 work	 sentence	 can	
be	served	 intermittently	for	a	total	
of	 six	 months	 taking	 into	 account	
the	 convict’s	 activities	 in	 working	
his/her	job	and/or	conducting	other	
beneficial	activities	

● Prior	 to	 imposing	 a	 social	 work	
sentence,	 the	 judge	 is	obligated	 to	
consider	 several	 matters	 attached	
to	 the	 convict	 such	 as	 his/her	
admission	 to	 the	 crime	 he/she	
committed,	ability	to	work,	consent	
to	 perform	 social	 work,	 social	
history,	 work	 health	 and	 safety,	
religious	 belief	 and	 political	
affiliation	and	capacity	to	pay	fine.	

● In	 principle	 community	 service	
cannot	 be	 given	 on	 perpetrators	 of	
serious	 crimes,	 which	 are	 crimes	
punishable	 by	 six	 years	 or	 more	 in	
prison,	 crimes	 against	 the	 physical	
integrity	 of	 the	 victim,	 severe	
torture,	 child	 pornography,	 and	
sexual	violence	against	a	child.	

● In	cases	of	crimes	severely	impacting	
the	 victim	 physically	 or	
psychologically	and	recidivism	within	
five	years	and	with	perpetrators	that	
have	 previously	 be	 subjected	 to	
community	order,	in	addition	to	this	
sentence,	 the	convict	will	 still	 serve	
prison	sentence.	

● In	 the	 juvenile	 justice	 system,	
community	 service	 order	 can	 also	
incorporate	 educational	 sentences.	
In	such	event,	a	juvenile	convict	will	
attend	training	classes	to	overcome	
the	underlying	issues	facing	him/her,	
such	 as	 addiction	 or	 behavior-
related	issues.	

● The	court	can	order	that	community	
service	is	to	be	served	for	up	to	240	
hours	for	criminal	penalty	and	up	to	
480	hours	for	educational	sentences.	

● The	 responsibility	 of	 the	
performance	 of	 community	 service	
rests	 within	 the	 authority	 of	 the	
prosecution	 office.	 The	
implementing	 agency	 role	 in	 this	
case	 is	assumed	by	the	correctional	
house	 (for	 adult	 convicts)	 and	 the	
children	 protection	 agency	 (for	
minor	convicts).	
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● In	 the	 event	 that	 the	 prosecutor	
deems	a	 convict	has	 failed	 to	 serve	
his/her	 sentence	 as	 ordered,	 the	
prosecutor	 can	 substitute	 such	
sentence	with	 a	 prison	 sentence	 of	
at	 least	 one	 day	 and	 at	 most	 four	
months.	 However,	 the	 convict	 can	
file	 for	 objection	 to	 the	 judge	 to	
review	 whether	 such	 sentence	
substitution	is	valid.	

	
The	Czech	Republic	
● Criminals	 sentenced	 to	 community	

work	have	the	obligation	to	perform	
activities	 in	 the	 service	 of	 the	
community,	 such	 as	 cleaning	 and	
maintaining	 public	 buildings	 and	
streets,	 and	 other	 activities	
beneficial	 for	 the	 public,	 the	 state,	
other	public	 institutions	engaged	 in	
education	 and	 science,	 culture,	
health,	 the	 environment,	 religious	
affairs,	etc.	

● The	 court	 can	 order	 community	
work	 for	 criminals	 for	 50	 to	 300	
hours	of	work.	

● Throughout	a	community	work	term,	
the	 court	 can	 also	 impose	 certain	
limitations	and	obligations	and	order	
the	 perpetrator	 to	 make	
compensation	 over	 the	 offence	
he/she	 committed,	 with	 the	
intention	to	instill	order	in	the	life	of	
the	offender.	

● No	 provision	 stipulates	 particular	
limitations	or	obligations	available	to	
be	 imposed	 on	 the	 subject	 of	 a	
community	work	sentence,	meaning	
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that	 these	 are	 under	 the	 discretion	
of	 the	 judge	 if	 such	 are	 deemed	
necessary.	

	
Ireland	
● Community	 service	can	be	 imposed	

on	a	convict	aged	16	years	and	above	
who	has	been	sentenced	to	up	to	12	
years	in	prison.	

● Community	 service	 is	 an	 order	 to	
perform	 works	 without	
remuneration,	which	length	is	to	be	
stipulated	in	the	court	order	but	not	
less	than	40	hours	and	not	more	than	
240	hours.	

● The	court	has	to	satisfy	a	number	of	
conditions	 in	 order	 to	 impose	
community	 service	 sentence,	
namely	 that	 it	 has	 considered	 the	
perpetrator’s	 circumstances,	 the	
investigation	 report	 composed	 by	
the	 probation	 officer,	 and	 the	
opinion	 of	 the	 probation	 officer	
which	 is	 to	 state	 that	 it	 is	 suitable	
and	 feasible	 for	 the	 convict	 to	 be	
punished	with	community	service.	

● The	authority	to	conduct	supervision	
on	 the	 performance	 of	 such	
community	 service	 lies	 with	 the	
probation	 service	 of	 the	 respective	
court	 jurisdiction.	 The	 probation	
service	is	also	responsible	to	monitor	
the	 fulfillment	 of	 the	 convict’s	
conditions	in	performing	community	
service,	 to	 assess	 the	 suitability	 of	
the	 community	 service	 ordered	 to	
the	convict,	and	to	report	any	failure	
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by	 the	 convict	 in	 fulfilling	 his/her	
obligations	to	the	court.	

	
Northern	Ireland	
● This	 sentence	 can	 only	 be	 imposed	

on	 convicts	 aged	 16	 years	 or	more	
who	 have	 been	 proven	 to	 have	
committed	 a	 crime	 punishable	 by	
imprisonment.	

● Community	 service	 is	 a	 form	 of	
sentence	under	which	the	convict	is	
ordered	 to	 work	 without	 receiving	
any	payment	therefor,	for	a	duration	
stipulated	 in	 the	 ruling	but	not	 less	
than	40	hours	and	not	exceeding	240	
hours,	 which	 are	 to	 be	 completed	
within	one	year.	

● A	community	service	order	can	only	
be	given	if	the	convict	consents	to	it	
and	 the	 court	 has	 considered	 after	
requesting	 information	 (if	 required)	
from	 the	 probation	 officer	 that	 the	
convict	 can	 suitably	 perform	
community	service.	

● The	 performance	 of	 community	
service	has	 to	commence	within	12	
months	 of	 the	 imposition.	 The	
community	service	instructed	by	the	
authorized	official	can	take	any	form	
so	 long	as	 it	 is	 feasible,	but	 is	to	be	
considered	 so	 that	 it	 does	 not	
constitute	an	affront	to	the	convict’s	
religion,	 and	 that	 the	 performance	
thereof	does	not	 interfere	with	 the	
time	 for	 the	 convict’s	 work	 or	
schooling	 or	 other	 educational	
activities.	
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Intermittent	
sentence	

-	 ● If	 the	 judge	 imposes	 a	 prison	
sentence	 of	 up	 to	 one	 year,	 the	
convict	can	submit	a	request	to	the	
judge	for	the	intermittent	serving	of	
such	sentence.	

● The	 option	 to	 serve	 a	 prison	
sentence	in	an	intermittent	manner	
is	 only	 for	 convicts	 of	 crimes	
punishable	 by	 five	 years	 or	 less	 in	
prison	 and	 can	only	 be	 given	 after	
the	 judge	 considers	 that	 there	 are	
very	urgent	conditions	or	there	will	
be	 other	 consequences	 of	
significant	 concerns	 if	 the	 convict	
serves	 the	 prison	 sentence	
continuously	 (including	 in	 relation	
to	family,	health/medical	condition,	
occupation/job).	

● A	 sentence	 can	 be	 served	
intermittently	for	up	to	two	days	in	
one	 week	 or	 10	 days	 in	 a	 month	
provided	 the	 intermittent	 serving	
does	not	exceed	three	years.	

-	



124	
	

REFERENCES	

A.		Books/journal	articles/reports/articles	

Adery	 Ardhan	 Saputro.	 2016.	 Konsepsi	 Rechterlijk	 Pardon	 atau	 Pemaafan	 Hakim	 dalam	
Rancangan	 KUHP	 in	 Jurnal	 Mimbar	 Hukum	 Volume	 28	 Number	 1.	
https://media.neliti.com/media/publications/138962-none-8822c2fd.pdf.		

Adrian	Leka.	2014.	Comparative	Overview	of	Alternative	Measures	in	Different	Places	in	Academic	
Journal	of	Interdisciplinary	Studies	Volume	3	Number	4.	

Andi	Hamzah.	2008.	Asas-Asas	Hukum	Pidana.	Rineka	Cipta,	Jakarta.	

Anggara,	Erasmus	A.T.	Napitupulu,	et.	al.	2019.	Kebangkitan	Penal	Populism	di	Indonesia.	ICJR.	
Jakarta.	

Bas	Wilde	en	Mathieu	J.	Kronenberg.	2013.	Grondtrekken	van	het	Nederlands	strafrecht.	Kluwer.	

BPHN	Kemenkumham	RI.	2013.	Naskah	Akademik	RUU	tentang	Perubahan	atas	Undang-Undang	
Nomor	12	Tahun	1995	tentang	Pemasyarakatan.	Jakarta.	

BPHN	Kemenkumham	RI.	2015.	Draft	Naskah	Akademik	RUU	Tentang	KUHP.	Jakarta.	

Brian	 Moss.	 2018.	 Electronic	 Monitoring	 and	 Monitoring	 Probation:	 The	 Case	 of	 Ireland	 in	
European	Journal	of	Probation	Volume	10	Number	2.	

C.	De	Ruiter.	2004.	Forensisch	gedragsonderzoek	in	strafzaken	in	Jurnal	Justitiële	Verkenningen	
Volume	30.	

Criminal	 Justice	 Alliance.	 2012.	 Crowded	 Out:	 The	 Impact	 of	 Prison	 Overcrowding	 on	
Rehabilitation.	Criminal	Justice	Alliance.	London.	

D.A	 Andrews	 and	 James	 Bonta.	 2010.	 Rehabilitating	 Criminal	 Justice	 Policy	 and	 Practice	 in	
Psychology.	Public	Policy,	and	Law	Volume	16	Number	1.	

Didin	Sudirman.	2007.	Reposisi	dan	Revitalisasi	Pemasyarakatan	dalam	Sistem	Peradilan	Pidana	
di	Indonesia.	Centre	for	Policy	Studies	and	Development	of	the	Indonesian	Department	
of	Law	and	Human	Rights.	Jakata.	

Eddy	O.S.	Hiariej.	2019.	Prinsip-Prinsip	Hukum	Pidana.	Cahaya	Atma	Pustaka.	Yogyakarta.	

Faye	 S.	 Taxman	 and	 Alex	 Breno.	 2017.	 Alternatives	 to	 Incarceration	 dalam	Oxford	 Research	
Encyclopedias	Criminology	and	Criminal	Justice.	



125	
	

Gill	McIvor.	2010.	Paying	Back:	30	Years	of	Unpaid	Work	by	Offenders	in	Scotland	in	European	
Journal	of	Probation	Volume	2	Number	1.	

Giorgia	Stefani,	et.	al.	2013.	Reducing	Prison	Population	Advanced	Tools	of	Justice	in	Europe	in	
Comunita	Papa	Giovani	XXIII.	Rimini.	

H.C.	 Fragoso.	 1968.	 The	 Dual	 Track	 System	 of	 Sanction	 in	 Continental	 Criminal	 Law	 in	
International	Journal	of	Offender	Therapy	Volume	12	Issue	1	January.	

Honour	 Figgis.	 1998.	 Probation	 an	 Overview	 Volume	 1,	 NSW	 Parliamentary	 Library	 Research	
Service.	

ICJR.	 2018.	 Strategi	 Menangani	 Overcrowding	 di	 Indonesia:	 Penyebab,	 Dampak,	 dan	
Penyelesaiannya.	ICJR.	Jakarta.	

Indung	Wijayanto.	2015.	Kebijakan	Pidana	Denda	di	KUHP	dalam	Sistem	Pemidanaan	Indonesia	
in	Pandecta	Volume	10	Number	2.	

J.	 Remmelink,	 2014.	 Pengantar	 Hukum	 Pidana	 Material	 3:	 Hukum	 Penitensier.	 Maharsa	
Publishing.	Yogyakarta.		

J.	Remmelink.	2014.	Pengantar	Hukum	Pidana	Material	1.	Maharsa	Publishing.	Yogyakarta.		

Jaan	 Sontak,	 Theories	 of	 Punishment	 and	 Reform	 of	 Criminal	 Law	 (Reforms	 as	 a	 Change	 of	
Mentality)	in	Juridica	International,	V-	2000.	University	of	Tartu.	Estonia.	

Josine	Junger-Tas.	1994.	Alternatives	to	Prison	Sentences:	Experiences	and	Developments.	Kugler.	
New	York.	

Lamintang.	1992.	Kitab	Pelajaran	Hukum	Pidana.	Pionir	Jaya.	Bandung.	

Marcelo	Berdet.	2013.	Are	Alternative	Sanctions	an	Effective	Civil	Remedy	to	Overcrowding	Prison	
Population	 in	 Brazil?	 dalam	 Revista	 Brasileira	 de	 Ciencias	 Criminais	 Volume	 103	 July-
August.	

Miranda	 Boone.	 2010.	 Only	 for	 Minor	 Offences:	 Community	 Service	 in	 the	 Netherlands	 in	
European	Journal	of	Probation	Volume	2	Number	1.	

Moeljatno.	1994.	Kitab	Undang-Undang	Hukum	Pidana.	Bumi	Aksara.	Jakarta.	

Mufatikhatul	Farikhah.	2018.	Rekonseptualisasi	Judicial	Pardon	dalam	Sistem	Hukum	Indonesia	
(Studi	 Perbandingan	 Sistem	 Hukum	 Indonesia	 dengan	 Sistem	 Hukum	 Barat)	 in	 Jurnal	
Hukum	dan	Pembangunan	Volume	48	Number	3.	



126	
	

Muladi	 and	 Barda	 Nawawi	 Arief.	 1992.	 Bunga	 Rampai	 Hukum	 Pidana.	 Citra	 Aditya	 Bakti.	
Bandung.	

Muladi.	1985.	Lembaga	Pidana	Bersyarat.	Alumni.	Bandung.		

Office	 of	 the	 High	 Commissioner	 for	 Human	 Rights	 and	 International	 Bar	 Association.	 2003.	
Human	Rights	 in	 the	Administration	of	 Justice:	A	Manual	on	Human	Rights	 for	 Judges,	
Prosecutors,	and	Lawyers.	UN	Publications.	New	York.	

Olivender	Wendell	Holmes,	Jr.	1971.	Theories	of	Punishment	and	the	External	Standard	dalam	
Crime,	Law,	and	Society.	Collier	Macmillan	Publishers.	London.	

Oznur	Sevdiren.	2011.	Alternatives	to	Imprisonment	in	England	and	Wales,	Germany	and	Turkey.	
Springer.	London.	

Parliamentary	Office	of	Science	and	Technology.	2008.	Alternatives	 to	Custodial	Sentencing	 in	
Postnote	May	2008	Number	308.	

Penal	Reform	International	and	Thailand	Institute	of	Justice.	2013.	Guidance	Document	on	the	
United	Nations	Rules	on	the	Treatment	of	Women	Prisoners	and	Non-Custodial	Measures	
for	Women	Offenders	(The	Bangkok	Rules).	Penal	Reform	International.	London.	

Petrus	Irwan	Panjaitan	and	Samuel	Kikilaitety.	2007.	Pidana	Penjara	Mau	Kemana.	CV.	Indhill	Co.	
Jakarta.		

Puteri	 Hikmawati.	 2016.	 Pidana	 Pengawasan	 Sebagai	 Pengganti	 Pidana	 Bersyarat	 Menuju	
Keadilan	Restoratif	in	Negara	Hukum	Volume	7	Number	1.	

Sandeep	 Gopalan	 and	 Mirko	 Bagaric.	 2016.	 Progressive	 Alternatives	 to	 Imprisonment	 in	 an	
Increasingly	Punitive	(and	Self-Defeating)	Society	in	Seattle	University	Law	Review	Volume	
40:	57.	

Terance	 Miethe	 and	 Hong	 Lu.	 2005.	 Punishment:	 A	 Comparative	 Historical	 Perspective.	
Cambridge	University	Press.	Cambridge.	

Ugljesa	 Zvekic.	 1997.	 International	 Trends	 in	Non-Custodial	 Sanctions	 in	Promoting	 Probation	
Internationally.	UNICRI.	London.		

UNODC.	 2007.	 Handbook	 of	 Basic	 Principles	 and	 Promising	 Practices	 on	 Alternatives	 to	
Imprisonment.	United	Nations	Publication.	New	York.	

US	Department	of	 Justice	 and	National	 Institute	of	 Justice.	 1993.	Commentary	 on	 the	United	
Nations	Standard	Minimum	Rules	for	Non-Custodial	Measures.	UN.	New	York.	



127	
	

B.		Laws	and	Other	Regulations	

Indonesian	Penal	Code.	

Indonesian	Penal	Procedure	Code.	

Law	of	the	Republic	of	Indonesia	Number	35	of	2009	on	Narcotics.	

Law	of	the	Republic	of	Indonesia	Number	11	of	2012	on	Juvenile	Criminal	Justice	System.	

Law	of	the	Republic	of	Indonesia	Number	12	of	1995	on	Corrections.	

Law	of	the	Republic	of	Indonesia	Number	23	of	2014	on	Regional	Government.	

Law	of	the	Republic	of	Indonesia	Number	18	Prp	of	1960	on	Changes	to	Amounts	of	Fines	in	the	
Indonesian	Penal	Code	and	in	Other	Criminal	Provisions	Issued	Prior	to	17	August	1945.	

Government	 Regulation	 of	 the	 Republic	 of	 Indonesia	 Number	 31	 of	 1999	 on	 Education	 and	
Counseling	of	Inmates.	

Supreme	Court	Regulation	of	 the	Republic	of	 Indonesia	Number	2	of	 2012	on	Adjustment	 to	
Definition	of	Petty	Crime	and	Sum	of	Fine	in	the	Indonesian	Penal	Code.	

Supreme	 Court	 Chief	 Justice	 Joint	 Regulation	 of	 the	 Republic	 of	 Indonesia	 Number	
01/PB/MA/III/2014	on	the	Handling	of	Narcotics	Addicts	and	Narcotics	Abuse	Victims	in	
Rehabilitation	Institutions.	

Appendix	to	Regulation	of	the	Minister	of	Law	and	Human	Rights	of	the	Republic	of	Indonesia	
Number	11	of	2017	on	Grand	Design	to	Handle	Overcrowding	in	State	Detention	Centers	
and	Correctional	Institutions.	

C.		UN	Documents	and	Other	International	Documents	

Crimes	(Sentencing	Procedure)	Act	New	South	Wales	1999.	

Crimes	(Serious	Crime	Prevention	Orders)	Act	New	South	Wales	2016.	

Law	Enforcement	(Powers	and	Responsibilities)	Act	2002.	

Ruling	of	the	Dutch	Supreme	Court	Number:	ECLI:NL:HR:2002:AD8808.	

Ruling	of	the	Dutch	Supreme	Court	Number:	ECLI:NL:HR:2007:BA6326.	

Dutch	 Act	 of	 25	 November	 2015,	 Stb.	 2015,	 460	 on	 The	 Long-Term	 Supervision,	 Behavioral	
Influence,	and	Freedom	Restriction.	



128	
	

The	Czech	Republic	Criminal	Code.	

The	Dutch	Act	on	Principles	of	Imprisonment.	

D.		Other	Sources	

De	 Rechtspraak,	 Taakstraf,	 https://www.rechtspraak.nl/Uitspraken-en-
nieuws/Themas/Taakstraffen.	

Detiknews,	 "Mencari	 3	 Buah	 Kakao,	 Nenek	 Minah	 Dihukum	 1	 Bulan	 15	 Hari",	
https://news.detik.com/berita/1244955/mencuri-3-buah-kakao-nenek-minah-dihukum-
1-bulan-15-hari.	

EU	 Probation	 Project,	 Czech	 Republic	 Fact	 Sheet,	
https://www.euprobationproject.eu/national_detail.php?c=CZ&t=1#t_1		

FAMM,	Alternatives	 to	 Incarceration	 in	 a	 Nutshell,	 https://famm.org/wp-content/uploads/FS-
Alternatives-in-a-Nutshell.pdf.	

Federal	Public	Service,	Probation	measures	and	Altenative	Sanction	in	the	EU,	Czech	Republic.	
https://www.euprobationproject.eu/national_detail.php?c=CZ&t=1#t_1.	

Irish	 Prison	 Service,	 Policy	 Document	 Electronic	 Monitoring,	 https://www.irishprisons.ie/wp-
content/uploads/documents_pdf/Irish-Prison-Service-Electronic-Monitoring-Policy.	

Legislative	 Program	 Review	 &	 Investigations	 Committee	 Connecticut,	 Pre-Trial	 Diversion	 &	
Alternative	 Sanction,	
https://www.cga.ct.gov/2004/pridata/Studies/Alternative_Sanctions_Briefing.htm,	
2014.	

Lucy	 Ash,	 "The	 Dutch	 Prison	 Crisis:	 A	 Shortage	 of	 Prisoners",	 BBC	 News,	
https://www.bbc.com/news/magazine-37904263.	

Mardjono	Reksodiputro,	Beberapa	Catatan	untuk	Perjalanan	Sejarah	Hukum	Pidana	Indonesia,	
http://jentera.ac.id/contents/files/20160407_MR_Perjalanan_Sejarah_Hukum_Pidana_I
ndonesia.pdf.	

Miranda	 Boone,	 et.	 al.	 Elektronische	 Controle	 in	 Nederland,	 Universiteit	 Utrecht.	
http://28uzqb445tcn4c24864ahmel.wpengine.netdna-cdn.com/files/2016/06/EMEU-
EM-in-the-Netherlands_Briefing-report-Dutch.pdf.	



129	
	

Mohammad	 Bernie,	 “Menkumham	 Yasonna	 Mau	 Penjara	 Lowong,	 Sistem	 Hukum	 Indonesia	
Tidak”,	Tirto,	https://tirto.id/menkumham-yasonna-mau-penjara-lowong-sistem-hukum-
indonesia-tidak-cH7K.		

NI	 Direct	 Government	 Service,	 Youth	 Justice,	 https://www.nidirect.gov.uk/articles/youth-
justice#toc-5.	

NI	 Direct	 Government	 Services,	 Probation	 and	 Community	 Sentencing,	
https://www.nidirect.gov.uk/	articles/probation-and-community-sentencing.		

Nicola	 Carr,	 "Pros	 and	 Cons	 of	 Electronic	 Tagging	 of	 Sex	 Offenders",	 The	 Irish	 Times,	
https://www.irishtimes.com/opinion/pros-and-cons-of-electronic-tagging-of-sex-
offenders-1.3532239	

NSW	Corrective	Services,	Intensive	Correction	Order,	(3/10/2018),	The	Criminal	Justice	(Northern	
Ireland)	 Act	 1996.	
https://www.correctiveservices.justice.nsw.gov.au/Pages/CorrectiveServices/	
Community%20Corrections/offender-management-in-the-community/intensive-
correction-order.aspx.	Accessed	on	24	January	2019.	

Shofie	 Karimanisa,	 Pemerintah	 Dinilai	 Lemah	 Perhatikan	 Peran	 LPKS,	
http://www.prfmnews.com/berita.php?detail=pemerintah-dinilai-lemah-perhatikan-
peran-lpks.	

	 	



130	
	

ABOUT	THE	AUTHORS	

Erasmus	 A.T.	 Napitupulu	 currently	 works	 as	 a	 researcher	 with	 the	 ICJR.	 He	 is	 active	 in	 the	
advocacy	of	several	laws	and	regulations	and	national	legal	issues,	including	the	Indonesian	Bill	
of	Penal	Procedure	Code	and	the	Bill	of	Penal	Code.	Previously	he	has	conducted	research	with	
the	ICJR	on	narcotics	issues	in	juvenile	court	rulings	(2013	and	2016)	and	the	implementation	of	
narcotics	policies	on	users	in	Supreme	Court	rulings	(2013	and	2016).		

Genoveva	Alicia	K.	S.	Maya	is	a	graduate	from	Universitas	Gadjah	Mada	Faculty	of	Law.	She	has	
volunteered	 with	 Rifka	 Annisa	 Women	 Crisis	 Center,	 Yogyakarta,	 and	 currently	 works	 as	 a	
researcher	with	the	ICJR.	

Iftitahsari	obtained	her	bachelor	of	law	degree	from	Universitas	Gadjah	Mada,	and	then	went	on	
for	master’s	studies	at	the	Leiden	University,	the	Netherlands,	in	criminal	justice.	She	currently	
works	as	a	researcher	with	the	ICJR.	

M.	Ari	 Eka	Pramuditya	 is	 an	editor	 in	 the	 research	and	analysis	division	of	Hukumonline.	He	
finished	his	undergraduate	studies	at	the	Universitas	Sebelas	Maret	Faculty	of	Law.	He	finished	
his	graduate	studies	at	the	Leiden	University,	the	Netherlands,	in	public	international	law	under	
a	scholarship	from	the	Indonesian	Endowment	Fund	for	Education	maintained	by	the	Indonesian	
Ministry	of	Finance.	

	 	



131	
	

ABOUT	THE	EDITORS	

Zainal	Abidin	is	a	lawyer	and	researcher	who	has	finished	his	studies	at	Universitas	Gadjah	Mada	
Faculty	of	Law	and	the	Melbourne	Law	School	-	University	of	Melbourne.	Since	2002,	he	has	been	
involved	 in	 various	 measures	 for	 the	 advocacy	 of	 human	 rights	 in	 Indonesia,	 whether	 in	
formulation	of	policies	or	in	various	constitutional	cases.	

Anggara	is	currently	the	Executive	Director	of	the	ICJR.	He	is	also	a	lawyer	and	one	of	the	senior	
researchers	with	ICJR.	He	completed	his	studies	in	Universitas	Padjadjaran	Faculty	of	Law.	

	 	



132	
	

ABOUT	THE	INSTITUTION	

The	 Institute	 for	 Criminal	 Justice	 Reform,	 abbreviated	 to	 ICJR,	 is	 an	 independent	 research	
institution	 focusing	at	 criminal	 law	 reform,	 criminal	 justice	 system	 reform,	and	 law	 reform	 in	
general	in	Indonesia.	One	of	the	crucial	issues	facing	Indonesia	in	the	current	transition	period	is	
reforming	the	law	and	criminal	justice	system	in	a	more	democratic	direction.	In	the	past,	criminal	
law	and	criminal	justice	were	used	more	as	an	instrument	to	prop	up	authoritarian	rule,	as	well	
as	for	social	engineering	purposes.	This	is	the	time	for	the	orientation	and	instrumentalization	of	
criminal	law	as	an	instrument	to	rule	are	transformed	in	the	direction	of	being	an	instrument	in	
the	service	of	a	democratic	political	system	and	respect	for	human	rights.	This	is	the	challenge	
being	faced	in	restructuring	criminal	law	and	criminal	justice	in	the	current	transitional	period.	In	
response	to	that	challenge,	deliberate	and	systematic	efforts	are	required	to	give	an	answer.	A	
grand	design	for	the	reformation	of	criminal	justice	system	and	criminal	law	in	general	has	to	be	
initiated.	The	criminal	justice	system	is	known	to	occupy	a	very	strategic	position	to	establish	the	
rule	of	law,	and	respect	for	human	rights,	because	democracy	can	properly	function	only	if	the	
concept	of	the	rule	of	law	is	institutionalized.	Criminal	justice	system	reform	oriented	toward	the	
protection	 of	 human	 rights	 therefore	 is	 a	 “conditio	 sine	 quo	 non”	 in	 the	 process	 of	
institutionalizing	democracy	in	the	current	transition	period.	Measures	in	transforming	criminal	
law	and	justice	system	into	greater	effectiveness	are	indeed	underway.	However,	such	efforts	
require	more	widespread	support.	The	Institute	attempts	to	take	the	initiative	to	support	such	
measures,	in	the	context	of	nurturing	respect	for	the	rule	of	law	and	simultaneously	nurturing	a	
culture	of	human	rights	within	the	criminal	justice	system.	This	is	the	raison	d'être	of	ICJR.	

Secretariat:	
Jl.	Attahiriyah	No.	29	Pejaten	Barat,	Pasar	Minggu,	Jakarta	Selatan	–	12510		
Phone/Fax:	0217981190	Email:	infoicjr@icjr.or.id	

	


