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BACKGROUND AND CONTEXT

Law No. 35 of 2009 on
Narcotics identifies criminal acts
punishable with death penalty,
contained in seven separate
provisions, it can be categorized
as follows:
Background and

Indonesia is well known as one of the
countries with the harsh drug policy. Law
Number 35/2009 on Narcotics identifies
types of criminal acts punishable with death
penalty. It gets worse since these policies
were also supported by the President on his
war on drugs campaign.
Mr. Joko Widodo, the President of Indonsia
was elected in 2014. On the first year of his
presidential term in 2015, he announced
the slogan of “war on drugs” and instructed
executions of prisoners on death row,
especially those who convicted for drug
offences. 1 The President also asserted that
he would not give any pardon to drugrelated convicts. 2 Since then, 18 death row
inmates have been executed. All of them
were convicted of drug offence.
Other than Law No. 35 year 2009, there are
still 13 regulations that rule death penalty
as one of the punishments. 3 Most of those
crimes cannot be classified as “the most
serious crimes”, such as crimes related to
drugs, corruption and crimes that fall under
military jurisdictions.4
Law Number 35/2009 on Narcotics
1

Sugeng Triono, Menko Polhukam: Perintah Presiden
Hukuman Mati Tetap Dilakukan,
https://www.liputan6.com/news/read/2186126/menkopolhukam-perintah-presiden-hukuman-mati-tetapdilakukan
2 Grabrielle Dunlevy, Indonesian President Joko Widodo
Hardens Line on Drugs Offenders on Dearh Row,
https://www.smh.com.au/world/indonesian-president-

1. In the case of the act to produce,
import, export, or distribute
Narcotics Category I in the form of
plants weighing more than 1 (one)
kilogram or more than 5 (five) trees,
or in the form of no plant weight
exceeds 5 (five) grams, as well as for
Narcotics Category II weighing more
than 5 (five) grams (Article 113
Section 2, Article 118 Section 2)
2. In the case of the act offered to be
sold, selling, purchased, to be a
courier/middleman in transaction
the sale and purchase, exchange,
deliver, or accept the Narcotics
Category I that in the form of plant
weighing more than 1 (one)
kilogram or more than 5 (five) trees,
or in the form of no plant weighed
five (5) grams, as well as for
Narcotics Category II weighing more
than 5 (five) grams (Article 114
Section 2, Article 119 Section 2)

joko-widodo-hardens-line-on-drug-offenders-on-deathrow-20141218-12a8d7.html
3 ICJR, Politik Kebijakan Hukuman Mati di Indonesia,
ICJR, 2017, page 4-5.
4 Further reference for types of crime punishable with
death penalty: ICJR, Death Penalty Policy in Indonesia,
ICJR, 2018, http://icjr.or.id/death-penalty-policy-inindonesia/
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3. In the case of narcotic use against
others or giving the Narcotics
Category I to be used by another
person resulted in the death of
another person or permanent
disability (Article 116 Section 2,
Article 121 Section 2)
4. To order, give or promise anything,
provide opportunities, encourage,
provide facilities, force by threats,
force with violence, deceit, or the
persuade children not old enough
to commit drug offences stipulated
in the law (Article 133 Section 1)

principle of a fair trial6. This claim was
actually not based on various facts and
reports which mention many violations of
fair trial principles in death penalty cases in
Indonesia.

The Narcotics Law sets conditions for
imposing death penalty based on types of
criminal act in general and the number of
drugs in certain range of weight. However,
the law does not classify vis-à-vis the role of
perpetrators, whether merely a user, an
addict, a courier/middleman, or a drug
kingpin distributing a large number of
drugs.

women death row inmates, 4 of them are
from drug offences.

The same thing also happens to women
who sentenced to death by this harsh drug
policy.

Drug offences are the 1st
common crimes in the case of
women sentenced to death in
Indonesia. Up to 2018, there are 7

Since 2000 up to 2018, there are 408 cases
of death penalty7: 22 cases involving
women as defendants, 18 are drug
offences.

WOMEN IN DEATH PENALTY
The implementation of the death penalty
and its execution in Indonesia has been
criticized by many parties, especially
regarding the justification of the use of
death penalty5 as it violates basic human
rights. Indonesian criminal justice system is
still problematic, as there are various
numbers of violation of right to a fair trial in
the system. However, the Government
insisted that all death penalty decisions in
Indonesia were in accordance with the
5

See: Institute for Criminal Justice Reform (ICJR), Death
Penalty Policy, Institute for Criminal Justice Reform,
Jakarta, 2018.
6 “High-Level Panel Discussion on the Question of the
Death Penalty: Regional Efforts Aiming at the Abolition

Death Row Inmate
Women as Defendant of Death Penalty for
Drug Offences
Non Drug Offences

93%

7%

1%
6%

of the Death Penalty and Challenges Faced in that
Regard” 28nd session of the Human Rights Council, 4
March 2015
7 Prosecution of death penalty and sentence, total drug
offences are 277 cases, Internal ICJR database
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82% of women sentenced to
death in Indonesia are from drug
offences.
Since 2000, there are 45 death penalty

4 women has
been executed: 3 of them, Rani
Andriani or Melisa Aprilia, Tran
Thi Bich and Namsong Sirilak are
from drug offences.
executions in Indonesia:

In general, drug offence is also the most
common crime involving women in
Indonesia, In the initial mapping through
data obtained from the Ministry of Justice
and Human Rights' Director-General for
Corrections, As of 1 February 2019, there
were 10.447 women prisoners throughout
Indonesia. Of these 10.447 women, 5.579
(53%) prisoners convicted for drug offences
without violence8. Of the remaining 4.868
women
prisoners,
1.726
women
committed non-violent crimes, 1.981
women were not yet known for their
offenses. So, there were only 1.161
(11.11%) women prisoners who committed
violent crimes9.
8

Law No. 35 of 2009 on Narcotics is well known as a
very problematic with high potential of criminalizing
drug victims and drug abusers. Currently there are
28.609 people (21% of all the prisoners) convicted for
using drugs. These people supposed to be in
rehabilitation and not confinement.
9 This data is based and processes by data received from
the Director-General of Corrections, because in the
Corrections Database System there is no classification
information based on prisoners’ gender. So the data
validation must be carried out continuously, but this
findings provide an overview of the current situation of

In women cases, fact shows that women as
offenders often face discrimination and
multiple losses10, women comparably carry
out non-serious criminal acts and mostly
are poverty driven crimes, such as theft,
fraud, and minor drug offences without
involving violence11.
Unfortunately, the current Indonesia
criminal justice system including in
Indonesian criminal procedure law does
not accommodate specific regulation to
consider the vulnerability experienced by
women as the offender, including women
who face death penalty. Therefore, when it
comes to women and drug offences the
problem is more complicated.

The harsh drug policy supported
by “war on drugs” often affects
the implementation of trial
involving women, it includes the
violation of right to a fair trial
that should be guaranteed.

women's imprisonment in Indonesia, see: ICJR, 2019,
Women Behind Bars in Indonesia, page 8,
http://icjr.or.id/data/wpcontent/uploads/2019/05/ICLU_Women-Behind-Barsin-Indonesia.pdf
10 Penal Refrom International, UN Bangkok Rules on
women offenders and prisoners Short guide
https://cdn.penalreform.org/wpcontent/uploads/2013/07/PRI-Short-Guide-BangkokRules-2013-Web-Final.pdf p. 3
11 Ibid.
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FINDINGS
findings

Out of 100 cases were examined12, there are 6 death penalty cases which women as the
defendants. Five are drug offences:

(1) TRI DIAH TORISSIAH al. SUSI
Case number: 2450/Pid.Sus/2015/ PN.SBY
Tri Diah Torrisiah was using drugs, she was sentenced to imprisonment in 2014 for
her drug addiction. In the prison, she was contacted by a drug kingpin asking to
help him storing a number of drugs. She then contacted her friend, Indri, who was
arrested in March 2015 with evidence of 13 kilograms of drugs in her room. In the
interrogation with the police, Indri mentioned the involvement of TRI DIAH
TORISSIAH al. SUSI. Susi was named as a suspect in a drug transaction. She was
prosecuted to death under article 114 (2) Law 35 of 2009 as a “middleman” in a
drug transaction. The district court’s judges reaffirmed the prosecution that
resulted in a death sentence. She submitted an appeal to the high court which
overruled her death penalty to life imprisonment, however there was a dissenting
opinion stating that “with that certain amount of drugs—13 Kg, she must be aware
with the impact including the deaths for many people which contradicted to our
state philosophy of the second point of “Pancasila”. With her death penalty
overruled, the prosecutor brought her case to the supreme court to appeal, stating
that the high court’s sentence is insufficient, without deterrence effect and
contradicted to religion values. Supreme court refused the prosecutor
argumentations and reaffirmed the argument from the high court. She is
sentenced to life imprisonment.
imprisonment.

(2) JAT LIE CHANDRA al. Cece
Case number: 1386/PID.B/2008/PN.Jkt.Bar
JAT LIE CHANDRA al. Cece was a housewife when she was arrested on 26 November 2007.
She was 39 years old, with 2 children. She is one of the women inmates who have been sitting
on the death row since 10 years ago. She was prosecuted to death under the previous (1997)
law on drugs. She was prosecuted to have been involved in drug trafficking coordinated by
her husband, known as Monas (Monas was arrested before JAT LIE CHANDRA al. Cece). Same
as the previous case, JAT LIE CHANDRA al. Cece was arrested after her suspected subordinate
was arrested, and all the evidence found in her subordinate’s home was then used as
evidence for her case. In the district court, she was sentenced to death. She appealed to the
high court, however, she couldn’t make to submit a document for her appeal. The high court
then reaffirmed the district court verdict, add some argument saying, “if she was not
sentenced to death, the illicit drug trafficking would never stop.” In January 2009, JAT LIE
CHANDRA al. Cece’s lawyer then appealed to the supreme court. The lawyers highlighted
some violations of the right to a fair trial such as the failure of the district court to prove that
JAT LIE CHANDRA al. Cece was guilty as well as the violation of the right to remain silent and
may not be compelled to testify against himself. The lawyer also highlighted the death
penalty as the violation of the right to life. However, the supreme court judge responded
these arguments with 3 following points: 1) the debate on facts of the case is not the
competence of supreme court 2) District court and high court didn’t misapply the law 3) The
death penalty pro-contradiction was irrelevant as in Indonesia, death penalty is still
considered as a positive law. She is sentenced to death by the supreme court.
12

From ICJR database which include 438 cases of death penalty, only 100 cases with the completed documents
available.

6

(3) MARY JANE FIESTA VELOSO
Case number: 385/Pid.B/2010/PN.SImn
MARY JANE FIESTA VELOSO was 25 years old when she was arrested in Adi
Sucipto International Airport, Sleman, Jogjakarta. She is a junior high school
graduate Filipino. Travelled to Jogjakarta, Indonesia in April 2010 with Air Asia
that had been set up by her friend, Maria “Cristina” Sergio. Previously, on 21 April
2010, they travelled to Kuala Lumpur. Cristina and her met a man named I.K who
gave MARY JANE FIESTA VELOSO a travel bag, and Cristina said the bag was for
MARY JANE FIESTA VELOSO’s travel to Jogjakarta for a vacation before getting a
job. Cristina told her that in Jogjakarta she had to meet John (Prince Fatu) to give
him the travel bag, and she can go around Jogjakarta with him. She then travelled
to Jogjakarta from Kuala Lumpur on 25 April 2010 with a travel bag she was given.
She was arrested at Adi Sucipto International Airport, Jogjakarta as in her bag
there were found some powder covered by aluminum foil latter known as drugs.
She was under trial, prosecuted under the article of being a middleman in a drug
transaction, Law No. 35 of 2009. She didn’t know any words said in her trial as
she did not speak Indonesian or English. She was given an interpreter, who was
later known only a linguistic student who only capable of English interpretation,
a language that she didn’t even know as well. She only understands Tagalog, but
the judge and her trial didn’t provide the assistance she needed. The witnesses
brought to testify are all the investigators (5 witnesses), the main actors involved
such as Maria Cristina Sergio, Mr. IK and even John (Prince Fatu) never testified
in her trial. She was prosecuted to life imprisonment, however, the judges in
district court, high court and the supreme court sentenced her to death, she is
one of the women death row inmates.

(4) TUTI HERAWATI Binti ABDULLAH case
number 120 /Pid.Sus/2015/PN.Smn
TUTI HERAWATI Binti ABDULLAH was 34 years old when she was arrested in Adi Sucipto International
Airport, Sleman, Jogjakarta. She is a high school graduate, a single mom with 2 children. In early 2014, she
met a guy named Dani, a Nigerian citizen, in Jakarta. Dani seemed interested in her, and they had a romantic
relationship. Dani offered a job to her. He told Tuti that the job was to take some product samples in China,
and she will get IDR 5.000.000 (350 USD) profit for each trip. TUTI HERAWATI Binti ABDULLAH had been
suspicious of Dani since her first trip, but she kept denying it due to her romantic relationship with Dani and
she needed money for her family. During the trial, TUTI HERAWATI Binti ABDULLAH was pregnant to Dani’s
child. The investigators failed to bring Dani to justice. Despite this, TUTI HERAWATI Binti ABDULLAH was
prosecuted with death penalty under the article of being a middleman in a drug transaction. In her case, the
judges in district court disagreed with the prosecutor’s argument on death penalty, they said that the ones
who supposed to be on trial were Dani and JIM. The judge also took account the personal condition of TUTI
HERAWATI Binti ABDULLAH who was pregnant to Dani’s child and a mother of 2, they also said that the aim
of criminal punishment was for education and rehabilitation. However, the judge stated that the drug
offense was fulfilled, as TUTI HERAWATI Binti ABDULLAH was a courier to Dani dan JIM, to ensure the legal
certainty, TUTI HERAWATI Binti ABDULLAH was sentenced to life imprisonment. This argument then was
reaffirmed by the High Court and Supreme Court.
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(5) R.A. SRIEMOETARINIEVIANTI alias RINI
Case Number 410/Pld.B/2010/PN.Slmn
R.A. SRIEMOETARINIEVIANTI alias RINI was 37 years old when she was arrested, she was a single mother of
2 children. On 13 April 2010, she was arrested in Adi Sucipto International Airport, Sleman, Jogjakarta. She
was found possessing 2.600 grams of Methamphetamine in the side pocket of her suitcase. She flew from
Malaysia to Jogjakarta as ordered by Carlos who is a Côte d'Ivoire national.
She knew Carlos from Yani, a person whom she asked for a job. She has had 6 trips to bring a suitcase from
Malaysia to Indonesia. Latter known, that this network was run by NWA MAMA who is a Malaysian but
remain unknown by Carlos, Yani and R.A. SRIEMOETARINIEVIANTI alias RINI. She was promised to be paid
as much of IDR 7.500.000 (518 USD) before her departure, and after she gives the suitcase to Carlos she
would get additional IDR 6.000.000 (415 USD). R.A. SRIEMOETARINIEVIANTI alias RINI was prosecuted with
18 years of imprisonment for her involvement. However, the prosecutor in her trial failed to bring Carlos
and Yani to testify, their testimonies were only read before the court. R.A. SRIEMOETARINIEVIANTI alias
RINI didn’t get any chance to sufficiently confront the testimonies given by Carlos and Yani. Without any
further examination, the judge in her trial accepted those written testimonies.
The judge sentenced R.A. SRIEMOETARINIEVIANTI alias RINI to death as they believe that R.A.
SRIEMOETARINIEVIANTI alias RINI by her intention to be involved in illicit drug trafficking network and it
was against Indonesia’s commitment to combat drugs. The judges also stated that the denial of R.A.
SRIEMOETARINIEVIANTI alias RINI was an aggravating factor that led her to death penalty. This
consideration then was reaffirmed by the high court. However, in supreme court review, the sentence for
R.A. SRIEMOETARINIEVIANTI alias RINI was commuted to 18 years of imprisonment as the judge stated that
mitigating factor need to be measured as R.A. SRIEMOETARINIEVIANTI alias RINI was never involved in
criminal offenses before.

The five cases examined above
highlight a similar pattern of
women vulnerabilities:
a. Single Mothers and Low Socioeconomic Background
(3) MARY JANE FIESTA VELOSO, (4) TUTI
HERAWATI
and
(5)
R.A.
SRIEMOETARINIEVIANTI/RINI, are single
mothers and prosecuted to death penalty.
All of them was having a financial issue
when they came to a friend asking for a job.
(3) MARY JANE FIESTA VELOSO and (4) TUTI
HERAWATI were domestic migrant
workers, had to leave her family in order to
fulfil the demands of parenthood. (3) MARY

JANE FIESTA VELOSO was married at 16, a
very young age, when she was arrested
shwe was only 25. The three of them come
from a relatively low socio-economic
background,
(3) MARY JANE FIESTA
VELOSO is only a junior high school
graduate, (4) TUTI HERAWATI only
completed her education until senior high
school, another one is (1) TRI DIAH
TORISSIAH al. SUSI, only completed her
education until senior high school, she was
serving her jail sentence when she was
prosecuted to death. She was lured by her
friend, Yoyok is known as a drug kingpin,
with the offering of money less than 2300
USD to help him storing drugs. Dealing with
financial issue in the family, (3) MARY JANE
FIESTA VELOSO, (4) TUTI HERAWATI and (5)
R.A. SRIEMOETARINIEVIANTI/RINI came to
8

a friend asking for a job, they were all lured
by the promises they were given, a job and
the money.

b. Victim of Exploitation
All the women involved in death penalty of
drug offences were not holding a major role
in their cases. The 5 examined cases
showed men act as the “bosses”, and
women as victim of exploitation. They
exploited women’s vulnerabilities under
traditional gender role. (2) JAT LIE
CHANDRA al. Cece involved in drug trade to
help her husband in his drug illicit network,
(4) TUTI HERAWATI were exploited in a
romantic relationship with Dani, whom she
barely knew. TUTI HERAWATI was pregnant
to her “boyfriend’s child when she was
prosecuted to death, the investigators
failed to bring Dani to justice. (3) MARY
JANE FIESTA VELOSO was a migrant worker
in Dubai, she was a victim of an attempt of
rape who flew back to her home in the
Philippine to find a better job which
unexpectedly led her to death penalty. (5)
R.A. SRIEMOETARINIEVIANTI alias RINI was
involved in drug trafficking as ordered by
Carlos with an unknown foreign kingpin.

c. Violation of Right to Fair Trial
Under article 6 paragraph 1 the
International Covenant on Civil and Political
Rights (ICCPR), every human being has the
inherent right to life. This right shall be
13

Human Right Committee, General comment No. 6:
Article 6 (Right to life), paragraph 7, Sixteenth session
(1982), 30 Apr 1982
14 Safeguards guaranteeing protection of the rights of
those facing the death penalty Approved by Economic

protected by law. No one shall be arbitrarily
deprived of his life. This article promotes
the abolition of death penalty, however
under article 6 paragraph 2 stipulated that
In countries which have not abolished the
death penalty, sentence of death may be
imposed only for the most serious crimes
and this penalty can only be carried out
pursuant to a final judgement rendered by
a competent court. There are 2 mandatory
conditions for the implementation of death
penalty, only for the most serious crime and
has to be carried out under a competent
court.
In a general comment on Article 6 of the
International Covenant on Civil and Political
Rights (ICCPR), the Human Rights
Committee stated: "The Committee is of
the opinion that the expression 'most
serious crimes' must be read restrictively to
mean that the death penalty should be a
quite exceptional measure”13. According to
the Safeguards guaranteeing protection of
the rights of those facing the death penalty
the scope of the death penalty “should not
go beyond intentional crimes with lethal or
other extremely grave consequences”14.
The UN Special Rapporteur on extrajudicial,
summary or arbitrary executions has stated
that the death penalty should be eliminated
for crimes such as economic crimes and
drug-related offences15. On 30 October
2018, the Human Rights Committee
adopted General Comment no. 36 on
article 6 (ICCPR) that has stated “The term

and Social Council resolution 1984/50 of 25 May 1984,
paragraph 1.
15 UN Special Rapporteur on extrajudicial, summary or
arbitrary executions, UN document No. E/CN.4/1997/60,
24 December 1996, paragraph. 91.
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“the most serious crimes” must be read
restrictively and appertain only to crimes of
extreme gravity, involving intentional
killing. Crimes not resulting directly and
intentionally in death, such as attempted
murder, corruption and other economic
and political crimes, armed robbery, piracy,
abduction, drug and sexual offences,
although serious in nature, can never serve
as the basis, within the framework of article
6, for the imposition of the death
penalty.16” Based on these international
law instruments, it has been clear that
death penalty shall not be applied to drugrelated offences including what has been
regulated under the Indonesian law on
Narcotics.

-

To impose the death penalty it is also
mandatory to guarantee the right to a fair
trial as follows:
- The right to a fair and public hearing
by a competent, independent and
impartial tribunal17;
- the right to be presumed innocent
until proved guilty18;
- the right to be informed promptly of
the nature and cause of the crimes
with which the defendant is
charged19;
- the right to have adequate time and
facilities for the preparation of a
defence20;

-

16

Human Right Committee, General comment No. 36
(2018) on article 6 of the International Covenant on Civil
and Political Rights, on the right to life, paragraph 35.,
CCPR/C/GC/36, 30 October 2018
17 Human Right Committee, General comment No. 6:
Article 6 (Right to life), paragraph 7, Sixteenth session
(1982), 30 Apr 1982
18 Article 14 paragraph 2 ICCPR
19 Article 14 paragraph 3(a) ICCPR
20 Article 14 paragraph 3(b) ICCPR
21 Article 14 paragraph 3(b) ICCPR

-

-

-

-

the right to communicate with
counsel of the defendant's
choosing21;
the right to free legal assistance for
defendants unable to pay for it22;
the right to examine witnesses for
the prosecution and to present
witnesses for the defence23;
the right to free assistance of an
interpreter if the defendant cannot
understand or speak the language
used in court24
death penalty may be imposed only
when the guilt of the person
charged is based upon clear and
convincing evidence leaving no
room for an alternative explanation
of the facts25
the right to appeal to a court of
higher jurisdiction, and steps should
be taken to ensure that such
appeals shall become mandatory26
the right to seek pardon, or
commutation of sentence; pardon
or commutation of sentence may
be granted in all cases of capital
punishment27

Unfortunately, all five cases
examined include violation of the
right to a fair trial.
22

Article 14 paragraph 3(d) ICCPR
Article 14 paragraph 3(e) ICCPR
24 Article 14 paragraph 3(f) ICCPR
25 Safeguards 4 guaranteeing protection of the rights of
those facing the death penalty, Approved by Economic
and Social Council resolution 1984/50 of 25 May 1984
26 Safeguards 6 guaranteeing protection of the rights of
those facing the death penalty
27 Safeguards 7 guaranteeing protection of the rights of
those facing the death penalty
23
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As a Filipino who only know Tagalog, (3)
MARY JANE FIESTA VELOSO was supposed
to be provided a competent interpreter,
however the court failed to provide this to
her, it affected all the aspect of her right to
fair trial. She didn’t know what charge
against her, she lost her right to
communicate with her legal counsel as well
as right to prepare for defence, to examine
the witness and to present witnesses.
Everyone facing death penalty has the right
to be presumed innocent until proved
guilty according to law. There is also the
violation of this right, (2) JAT LIE CHANDRA
was assumed guilty, as the judge said “her
denial is the sign that she was guilty” in her
trial. Moreover, this consideration was
used as an evidence by the judge, this is
also the violation of the right not to be
compelled to testify against herself. (3)
MARY JANE FIESTA VELOSO was accused by
the district court judge to may have been “
frequently involved in drug trafficking”
without any evidence that proved this
allegation. Moreover, (3) MARY JANE
FIESTA VELOSO was sentenced to death
with a discriminatory dimension, the judge
to impose death penalty stated “based on
those considerations and to deter the other
foreign national not to do their drug
transaction here in Indonesia..” as the
consideration to ignore the mitigating
factors for her.
Everyone facing death penalty has the right
to the fair and public hearing by a
competent, independent and impartial
tribunal. This is not happening to 4 cases
examined, the court in district court level

failed to present the key witnesses in the
cases, therefore the trial doesn’t meet the
qualification that death penalty may be
imposed only when the guilt of the person
charged is based upon clear and convincing
evidence leaving no room for an alternative
explanation of the facts. In (1) TRI DIAH
TORISSIAH al. SUSI case, Yoyok as the one
who ordered her, never been confronted
before the court, in (3) MARY JANE FIESTA
VELOSO case, Cristina and Prince Fatu
prosecution remains unclear until now, 10
years from her first death penalty
conviction. In (4) TUTI HERAWATI Binti
ABDULLAH case, Dani and JIM, the kingpins
never
testified.
In
(5)
R.A.
SRIEMOETARINIEVIANTI alias RINI case, to
present the key witnesses Carlos and Yani,
the prosecutor only read their written
testimonies without any right for R.A.
SRIEMOETARINIEVIANTI alias RINI to
sufficiently confront their testimonies.
Everyone facing death penalty has the right
to his conviction and sentence being
reviewed by a higher tribunal according to
law, in (1) TRI DIAH TORISSIAH al. SUSI case,
this right is violated, as the judge in high
court stated “the reason highlighted by the
defendant and her lawyer—in their appeal is
not substantial to the indictment, so it needs
to be ruled out”
One of the major violation of right to a fair
trial is right to effective legal counsel.
International law recognizes the right to
legal representation as an essential
component of fair trial in criminal
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matters28. The availability and quality of
legal representation is a key factor in
determining whether a defendant receives
a death sentence. Due to limited or
inadequate legal aid services, poor or less
privileged individuals often do not have
access to effective legal representation and
run a higher risk of being subject to the
death penalty, leading to inherent bias in
their experience of the criminal justice
system29 .
(1) TRI DIAH TORISSIAH couldn’t get any
access to an effective legal counsel, in her
trial there was no any substantial defence
agenda, no request for procedural defence
in her early trial during the exception, she
and her lawyer did not present any a de
charge witness, the lawyer and her did not
submit written defence document and
their verbal defence argument was ruled
out by the judge stating that “it’s not related
to substantial aspect of the indictment”.
(2) JAT LIE CHANDRA al. Cece received the
her legal representative on April 2008,
meanwhile her trial started on 28 March
2008 as the day that her indictment was
read, it was unclear whether or not she got
any access for lawyer before her
indictment. After sentenced to death in
District Court level, on 18 September 2008,
she declared her appeal to high court,
28

Human Rights Council, Thirty-sixth session,
Agenda items 2 and 3
Annual report of the United Nations High
Commissioner for Human Rights and reports of the
Office of the
High Commissioner and the Secretary-General,
paragraph 11, see also International Covenant on
Civil and Political Rights, art. 14 (3) (d); European
Convention on Human Rights, art. 6 (3) (c);
Charter of Fundamental Rights of the European

however, she failed to submit her written
document of her appeal, therefore the trial
in high court was carried out without the
argument from (2) JAT LIE CHANDRA al.
Cece. High court sentenced her death, but
stating “if she was not sentenced to death,
the illicit drug trafficking would never stop.”
(3) MARY JANE FIESTA VELOSO’s lawyer was
appointed by the investigator in her early
stage of the investigation. Her lawyer did
not file any defence documents during her
trial, no a de charge witness presented, the
verbal defence by her lawyer was admitting
that (3) MARY JANE FIESTA VELOSO was
guilty. The witnesses brought to testify are
all the investigators (5 witnesses), the main
actors involved such as Maria Sergio, Mr. IK
and even John (Prince Fatu) never testified
in her trial. In the stage of “case review” to
supreme court, on the violation of right to
have the free assistance of an interpreter,
the supreme court refused this argument,
stating that the matter of her inadequate
access to interpreter in her previous trial did
not imply that the accusation toward (3)
MARY JANE FIESTA VELOSO was invalid,
therefore the judge in the case review in
supreme court ruled out this argument.

Union, art. 47; American Convention on Human
Rights, art. 8 (2) (d); African Charter on Human
and Peoples’ Rights, art. 7 (1) (c).
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Human Rights Council, Thirty-sixth session,
Agenda items 2 and 3, Annual report of the United
Nations High Commissioner for Human Rights and
reports of the Office of the
High Commissioner and the Secretary-General,
paragraph 12.
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DISCUSSION
To implement death penalty, there are
principles of fair trial which has to be
guaranteed, in Indonesia the right to a fair
trial are stipulated in various laws and
regulations. Although not yet adequate, the
Criminal Procedure Code (KUHAP) in Law
No. 8 of 1981 has established a legal
framework for the principles of fair trial.
After the 1998 Reformation, various
regulations have also been established to
strengthen fair trial guarantees, including
the 1945 Constitution, Law No. 39 of 1999
on Human Rights, Law on Judicial Power
and other laws and regulations. Ratification
of the International Covenant on Civil and
Political Rights in 2005 through Law No. 12
of 2005 further strengthens the guarantee
of the principles of the fair trial. However,
Indonesia’s commitment to various
international human rights instruments has
not immediately followed by the
improvement of national regulations that
are in accordance with the standards of
international human rights norms.

Related to death penalty, despite
Indonesia is a party to ICCPR,
Indonesian criminal procedure
law does not specifically regulate
certain specific aspects of right to
a fair trial for everyone facing
death penalty. The only regulation in
Indonesian criminal procedure law which
consider special treatment for anyone

facing death penalty is Article 56 paragraph
1 Criminal Procedure Code (KUHAP)
regulate that legal assistance for everyone
prosecuted under death penalty article is
mandatory, however, there is no single
regulation that make it mandatory for
lawyer to provide the effective legal
assistance
In the case of women, in term of the right
to a fair trial, the current Indonesian
criminal justice system, does not
accommodate specific regulation to
consider the vulnerability experienced by
women as the offender, including women
who face death penalty.
On July 11, 2017 the Chief of the Supreme
Court issued the Supreme Court Regulation
(“Perma”) Number 3 of 2017 on the
Guidelines for Trial involving Women
initiated by the Supreme Court Working
Group on Women and Children. This
guideline, as stipulated in its consideration,
aims
to
implement
Indonesia’s
commitment to International Covenant on
Civil and Political Rights (ICCPR) and
Convention on the Elimination of All Forms
of
Discrimination
Against
Women
(CEDAW).
This “Perma” is considered as a
breakthrough. The material regulated in
this
regulation
has
never
been
accommodated in the existing laws and
regulations, especially the Criminal
Procedure Code (KUHAP). The existence of
13

this “Perma” is a good momentum to
produce the progressive court decisions in
terms of accommodating the rights of
women, especially women as a defendant
in the criminal justice system.

of this guideline is in line with Annual report
of the United Nations High Commissioner
for Human Rights on Capital punishment
and the implementation of the safeguards
guaranteeing protection of the rights of
those
facing the death
penalty

As stipulated in Article 2. In a trial involving
women, the judge considers following
principles: (a) appreciation to human
dignity; (b) nondiscrimination; (c) Gender
equality; (d) equality before the law; (e)
justice; (f) expediency; and (g) legal
certainty. Article 3 states that this guideline
aims for the judge to a. understand and
apply the principle as it is referred to in
Article 2; b. identify unequal treatment
situations resulting in discrimination
against women; and c. guarantee the rights
of women to equal access to justice.

(A/HRC/36/26, 22 August 2017),

Under article 4, the judge must consider
Gender Equality and non-discrimination, by
identifying the facts of the trial: a.
inequality of social status between the
parties in the trial; b. inequality that
impacts access to justice; c. discrimination;
d. psychological impact experienced by
victims; e. victim's physical and
psychological condition; f. Power of
Relation which results in inequality and g.
history of violence from perpetrators
against victims/ witnesses.
This guideline is relatively new, in death
penalty, this guideline has never been
implemented. However, this is a good
opportunity for the advocacy for the
moratorium of death penalty , as the idea
30
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that
there have been an increasing
number of examples where the
socioeconomic circumstances of
a defendant in a death penalty
case have been used as a
mitigating factor to reduce a
death
penalty
sentence.
Defendants must be presumed innocent
until their guilt has been proved beyond a
reasonable doubt, in strict application of
the highest standards for the gathering and
assessment of evidence. In addition, all
mitigating factors must be taken into
account30.
Good examples already shown by some
judge consideration in cases examined. The
death sentence in the three cases: (1) TRI
DIAH TORISSIAH al. SUSI, (4) TUTI
HERAWATI Binti ABDULLAH, and (5) R.A.
SRIEMOETARINIEVIANTI alias RINI were
overruled under the consideration of the
mitigating factors of the minor role of their
involvements.
However,

this

is

not

implemented

consistently, in

various stage of the
proceeding, the government
(E/CN.4/1997/60, 24 December 1996), paragraph
81
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rhetoric “war on drugs” still
considered as the aggravating
factor that leads women to death
penalty. (1) TRI DIAH TORISSIAH al. SUSI
was sentenced to death by district court,
judge stating “her act is contradicted to
government commitment to combat
narcotics”. (2) JAT LIE CHANDRA al. Cece
was sentenced to death by high court judge
stating “if she was not sentenced to death,
the illicit drug trafficking would never stop”.
District court judge of (3) MARY JANE
FIESTA VELOSO’s case state her death
sentence as “… to deter the other foreign
national not to do their drug transaction
here
in
Indonesia.”.
(5)
R.A.
SRIEMOETARINIEVIANTI alias RINI was
sentenced to death by the high court
stating “Indonesia now is the destination
country for drug trafficking, not as a transit
country any longer, it is because of the
punishment for drug kingpin and their
middlemen is too light, so it does not deter”.

The agendas to combat
“narcotics” by the rhetoric war
on drugs have an influence on
the judicial process which causes
fair trial rights violations in death
penalty cases.
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