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Preface 

 

People facing the death penalty in the Indonesian criminal justice system have not received serious 

attention from the Government. The protection of the rights of a fair trial during the judicial process 

which ultimately leads to the death penalty has not been adequately guaranteed in criminal procedure 

law. The moment to revise the Criminal Procedure Code (KUHAP) therefore needs to be used to 

accommodate the protection of fair trial rights to a higher standard, especially for people facing the 

death penalty, as a form of Indonesia's commitment to comply with international human rights 

standards. 

This study provides a list of recommendations for aspects of criminal procedure law provision in 

adjudicating death penalty cases that need to be adopted in future changes of the Criminal Procedure 

Code. There are twelve regulatory aspects which include guarantee the protection of the rights of 

suspects/defendants/convicts starting from the beginning of a process of the criminal justice system, 

namely the investigation period until the last stage b efore the execution. The protection of a fair trial 

rights during the judicial process will ensure that a defendant who is alone facing a strong state power 

gets the widest and the maximum possible opportunity to defend himself while prosecuted and/or 

sentenced to death. Meanwhile, the protection of the rights of those sentenced to death, including 

when they are in the death row inmate period, is also discussed in this paper to ensure that no 

executions are carried out arbitrarily. 

By writing in detail several indicators for each aspect of the regulation of the rights, the 

recommendations conveyed through this research are expected to assist policy makers when 

formulating the policy in the form of norms or provisions in draft laws. This is our main goal to provide 

concrete input that can be communicated to stakeholders in attempt to better fulfill the rights of 

justice seekers who are still vulnerable, namely those facing the death penalty. 

 

Jakarta, 27 April 2022 

Best regards, 

 

Erasmus A. T. Napitupulu 

Executive Director of ICJR  
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PART I 

 Introduction 

 

1. Background 

Law Number 8/1981 on the Criminal Procedure Code (KUHAP) as existing regulation has 

accommodated guarantee for the protection of various rights of suspects and defendants, including 

convicts in the context of the right to appeal their case which are explicitly stated in its articles. 

Previously, criminal justice was carried out by referring to the provisions of the Inlandsch Reglement 

(IR/Reglemen Bumiputera) which later developed into the Herziene Inlandsch Reglement 

(HIR/Updated Indonesian Regulation) which was formed during the colonial period. Within this 

framework, criminal procedure law only focuses on regulating procedures or process for enforcing 

criminal law without paying attention to aspects of protecting the suspect/defendant, such as legal 

aid and the right to provide compensation.1 

The existence of a guarantee for the protection of human rights in the Criminal Procedure Code is a 

significant development in the context of reforming the criminal procedure law in Indonesia. The 

General Explanation section of the Criminal Procedure Code emphasizes that as a democratic legal 

state, it is important to uphold the elements of the protection of human rights, including in 

formulating criminal procedure laws. 

In line with the development of the Criminal Procedure Code, within the framework of international 

law, Indonesia has also ratified several international conventions as a form of commitment to the 

protection of human rights, and is bound by other international legal instruments in the form of soft 

law such as protocols, guidelines, resolutions, etc. as a reference of practice to fulfill rights of 

suspect/defendant during the judicial process. Since 1998, for example, Indonesia has adopted the 

United Nations Convention Against Torture, Other Cruel, Inhuman or Degrading Treatment or 

Punishment through Law Number 5/1998. In its provisions, the Convention Against Torture prohibits 

any form of torture, both physical and psychological, and all forms of inhuman and degrading 

treatment under any conditions without exception, especially those carried out with the knowledge 

and approval of public officials.2 In the context of criminal justice, this prohibition also applies to 

people who are arrested, detained, or serving punishment.3 This convention also guarantees the right 

of suspects/defendants/convicts who are subjected to torture to report and have their claims 

 
1 General Elucidation of Law Number 8 of 1981 concerning Criminal Procedure Law. 
2 Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, Articles 1 and 2. 
3 Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, Articles 10 and 11. 
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examined fairly and promptly.4  On the other hand, in the context of fulfilling human rights, the 

obligation of the state does not only stop at accepting and examining these claims, but also punishing 

the perpetrators. The same applies to the consequences that follow, such as the right to remedy 

including getting compensation and prohibiting the use of information obtained from the torture as 

evidence except to prove the allegations of torture itself.5 

Then in 2005, the International Covenant on Civil and Political Rights (ICCPR) was officially enacted in 

Indonesia through Law No. 12/2005. Among other things, the ICCPR regulates the right not to be 

tortured as well as being treated inhumanely and in a degrading manner,6 the right not to be arbitrarily 

arrested and detained,7 also right to fair trial8 which includes access to legal aid and translators, 

opportunities and facilities to prepare a defense, the principle of the presumption of innocence, the 

right not to be forced to confess or testify against oneself (non-self incrimination), the right to be 

immediately examined in a court of law, trial without undue delay, the right to examine or present 

witnesses, the right to information regarding the alleged crime, and so on. 

The Criminal Procedure Code was drafted at a time when Indonesia had yet to ratify the conventions 

related to human rights, but several instruments for protecting human rights for suspects/defendants 

were introduced in the Criminal Procedure Code, including:  

a. right to information regarding reasons for arrest and detention9 including the right to obtain 

copies of arrest and detention warrants;10  

b. right to get a legal assistance;11  

c. right to give information freely;12  

d. right to have the opportunity and facilities to prepare a defense, including the presentation 

of mitigating witnesses;13  

e. right to have the facility of a translator or interpreter;14  

f. the right to contact and get visits from private doctors, religious leader, family, legal counsels, 

and representatives of their country (for foreigners);15  

 
4 Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, Article 13. 
5 Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, Article 14 and 15. 
6 International Covenant on Civil and Political Rights, Article 7. 
7 International Covenant on Civil and Political Rights, Article 9. 
8 International Covenant on Civil and Political Rights, Article 14. 
9 Law Number 8 of 1981 concerning Criminal Procedure Law, Article 51. 
10 Law Number 8 of 1981 concerning Criminal Procedure Law, Article 18, 21 and 59. 
11 Law Number 8 of 1981 concerning Criminal Procedure Law, Article 54-57 
12 Law Number 8 of 1981 concerning Criminal Procedure Law, Article 52. 
13 Law Number 8 of 1981 concerning Criminal Procedure Law, Article 51, 54, 65, 70, 72, 155 (2) point b, 182 (1) point b.  
14 Law Number 8 of 1981 concerning Criminal Procedure Law, Article 51, 53, 177, and 178. 
15 Law Number 8 of 1981 concerning Criminal Procedure Law, Article 57-63 and 69-74. 
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g. right to test the legitimacy of coercive measures carried out by law enforcement officers 

through pretrial mechanisms and obtain compensation for wrongful application of the law 

(including rehabilitation);16 

h. right to be immediately examined and brought to trial;17 

i. right to appeal to a higher court.18 

In the formulation of the Criminal Procedure Code (KUHAP) and other related laws such as Law 

Number 39/1999 on Human Rights and Law Number 48/2009 on Judicial Power, there is no inclusion 

of special arrangements regarding the rights of suspects/defendants/convicts dealing with death 

penalty differently. Within the framework of the rights of the suspect/defendant/convict, which 

touches on the discussion of the death penalty merely can be found in Article 56 paragraph (1) of the 

Criminal Procedure Code concerning the obligations for investigators, public prosecutors and judges 

who are responsible at all levels of examination in the judicial process to appoint legal counsel for 

those who do not have their own legal counsel. This is different from international human rights 

standards, one of which is the ICCPR (International Covenant on Civil and Political Rights) which makes 

the standard for regulating the rights of suspects/defendants dealing with the death penalty with a 

higher standard, namely in the context of legal assistance that must be effective for all stages of the 

judiciary.19  

The regulation regarding the rights of the suspect/defendant as stated in the Criminal Procedure Code 

above is not sufficient to accommodate the protection of fair trial rights for people facing the death 

penalty.20 There are at least three reasons underlying this: (1) the regulation in the Criminal Procedure 

Code, including the role of judges in the trial, is still not sufficient to apply the principle of equality of 

arms because law enforcers (especially the police and prosecutors) hold great authority but are not 

accompanied by balance guarantees of rights for suspects or defendants so that in practice the fair 

trial rights cannot be fulfilled optimally; (2) the regulation of the rights of the suspect/defendant in 

the Criminal Procedure Code is only formal in nature, emphasizing only on the availability aspect 

without really ensuring the quality/competence, for example in terms of providing access to legal 

counsel and interpreters/translators which only focus on availability and do not pay attention to 

quality; (3) the lack of accountability mechanisms, especially for the implementation of large coercive 

 
16 Law Number 8 of 1981 concerning Criminal Procedure Law, Article 68, 95, 97, 124 
17Law Number 8 of 1981 concerning Criminal Procedure Law, Article 50. 
18 Law Number 8 of 1981 concerning Criminal Procedure Law, Article 67, 244, 263. 
19 Human Rights Committee, General Comment No. 32 Article 14: Rights to equality before the courts and tribunal and to a 
fair trial, CCPR/C/GC/32, 23 August 2007, paragraph 38. 
20 Zainal Abidin, et al., Menyelisik Keadilan yang Rentan: Hukuman Mati dan Penerapan Fair Trial di Indonesia, Institute for 
Criminal Justice Reform, Jakarta, 2019, page. 105. (Can be accessed through: https://icjr.or.id/wp-
content/uploads/2019/01/Menyelisik-Keadilan-Yang-Rentan.pdf) 

https://icjr.or.id/wp-content/uploads/2019/01/Menyelisik-Keadilan-Yang-Rentan.pdf)
https://icjr.or.id/wp-content/uploads/2019/01/Menyelisik-Keadilan-Yang-Rentan.pdf)
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powers, such as in the implementation of wiretapping, long-duration arrests that violate the 

provisions of the Criminal Procedure Code, to the implementation of certain investigative methods 

(covert purchases, controlled delivery, and others).21  

a) Obligation to Apply Higher Standards of Human Rights Protection in Death Penalty Cases 

From the perspective of international human rights law, the standard of guaranteeing the rights of a 

fair trial for a suspect/convict in a death penalty case must be higher than in other criminal cases. 

United Nations General Assembly Resolution No. 2393 (XXIII) of 26 November 1968 concerning the 

death penalty demands UN member states to ensure the implementation of the most careful legal 

procedure and the highest protection for persons facing death penalty.22 

Basically, the ICCPR encourages its member countries to abolish the death penalty or at least carry out 

a moratorium on executions. The regulation in the ICCPR regarding the death penalty is formulated 

precisely to limit the use of the death penalty itself. The ICCPR emphasizes that countries that still 

apply the death penalty, which can only be applied to the most serious crimes, must comply with all 

the provisions of related articles, such as Article 6 of the ICCPR on the right to life, among others, 

opening up opportunities for amending the sentence/pardon given in all cases of death penalty and 

special treatment for vulnerable groups, namely children and pregnant women; Article 7 concerning 

the right to be free from torture, cruel, inhuman and degrading treatment and or punishment; and 

Article 14 concerning the rights of equality before the law and a fair trial. The death penalty imposed 

without meeting the standards of fair trial rights and the right to be free from torture results in a 

violation of the right to life guaranteed by Article 6.23 The existence of prerequisites in applying the 

death penalty as stipulated by the ICCPR also shows a high standard of guaranteeing the protection of 

fair trial rights for people facing the death penalty that must be applied by the member countries of 

the Covenant. 

The international human rights standards that provide limits to ensure the strengthening of human 

rights for people facing the death penalty, including the standard guarantees for the protection of the 

rights of a fair trial for people facing the death penalty, are accommodated in various human rights 

instruments as follows:24 

 
21 Ibid., page. 106. 
22 Roichatul Aswidah, Hukuman Mati dalam Pandangan Hak Asasi Manusia (Laporan Kajian Sekretaris Subkomisi Pengkajian 
dan Penelitian, Roichatul Aswidah), National Human Rights Commission, 23-24 September 2008, page. 13-14 
23 Human Rights Committee, General Comment No. 32 Article 14: Rights to equality before the courts and tribunal and to a 
fair trial, CCPR/C/GC/32, 23 August 2007, paragraph 59; and Human Rights Committee, General Comment No. 36 (2018) 
Article 6: Right to life, CCPR/C/GC/36, 30 October 2018, paragraph 40 and 41. 
24 Economic and Social Council, Resolution No. 1984/50 on the Safeguards Guaranteeing Protection of the Rights of Those 
Facing the death penalty, 25 May 1984, paragraph 3-8; Economic and Social Council, Resolution No. 1989/64 on the 
Implementation of the Safeguards Guaranteeing Protection of the Rights of Those Facing the death penalty, 25 May 1989, 
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a. The death penalty can only be applied to the most serious crime which is defined as a crime 

within the scope of a crime with the intention of causing death, or causing death 

consequences for other people/individuals.; 

b. The death penalty should not be imposed on people under the age of 18 at the time he 

committed the crime;25 

c. Provisions regarding the maximum age limit for a person can be sentenced to death or 

executed;  

d. Execution of death should not be carried out on pregnant women,26 new mom27, and people 

with mental/intellectual disorders28;  

e. The UN General Council resolution on the moratorium on the application of the death penalty 

since 2012 until 2018 continues to encourage countries to progressively not even impose the 

death penalty on pregnant women and people with disabilities;29  

f. The death penalty can only be imposed if the element of guilt found in the defendant is based 

on clear and convincing evidence so that there is no gap at all that gives the possibility of 

alternative/other facts in the case.; 

 
paragraph 1; and Economic and Social Council, Resolution No. 1996/15 on the Safeguards Guaranteeing Protection of the 
Rights of Those Facing the death penalty, 23 July 1996, paragraph 3-7, New Resolution (2018) on death penalty from UN 
Human Rights Committee Moratorium on the use of the death penalty A/RES/73/17 and 24 Human Rights Council Forty-fifth 
session 14 September–2 October 2020, A/HRC/45/20, https://documents-dds-
ny.un.org/doc/UNDOC/GEN/G20/204/10/PDF/G2020410.pdf?OpenElement  
25 See also International Covenant on Civil and Political Rights, Article 6, paragraph (5). 
26 Ibid. 
27 See Human Rights Council, Annual report of the United Nations High Commissioner for Human Rights and reports of the 
Office of the High Commissioner and the Secretary-General on the death penalty and the implementation of the safeguards 
guaranteeing protection of the rights of those facing the death penalty, No A/HRC/30/18, 16 July 2015, paragraph 40-42. In 
this context, when imposing the death penalty on parents with children, it is also necessary to pay attention to the factors 
and impacts on children's growth and development. 
 New mothers “new mothers” are not explained in the safeguards, various regional human rights instruments also 
explain: Article 30(e) of the 1990 African Charter on the Rights and Welfare of the Child requires the state to prohibit the 
imposition of the death penalty on 'mothers of infants and children'. small' (without mentioning age); Article 4(2)(j) of the 
2003 African Charter on Human and Peoples' Rights on the Rights of Women in Africa prohibits the execution of 
'breastfeeding women' (without further elaboration); and Article 7(2) of the 2004 Arab Charter on Human Rights prohibits 
the execution of 'a nursing mother within two years from the date of her birth'. The EU Guidelines on the death penalty state 
that 'The death penalty should not be imposed on new mothers. New mothers are equated as people who are still 
breastfeeding, but in other contexts, it cannot be limited to only when the mother is breastfeeding. The United Nations 
Committee on the Rights of the Child has begun requesting information from states on mechanisms to consider the best 
interests of the child when executing parents, not just mothers, in UN Human Rights Council, 27th Session, Question of the 
death penalty: Report of the Secretary-General, A/HRC/27/23, paras. 65-68. 
28 See General Assembly, Resolution No. A/RES/69/186 on the Moratorium on the use of the death penalty, 18 December 
2014, paragraph 5 (d). 
29 The UN General Assembly, Resolution No. A/RES/67/176 on Moratorium on the Use of the death penalty, 20 December 
2012, paragraph 4(c); The UN General Assembly, Resolution No. A/RES/69/186 on Moratorium on the Use of the death 
penalty, 18 December 2014, paragraph 5(d); The UN General Assembly, Resolution No. A/RES/71/187 on Moratorium on 
the Use of the death penalty, 19 December 2016, paragraph 7(d); The UN General Assembly, Resolution No. A/RES/73/175 
on Moratorium on the Use of the death penalty, 17 December 2018, paragraph 7(d). 

https://documents-dds-ny.un.org/doc/UNDOC/GEN/G20/204/10/PDF/G2020410.pdf?OpenElement
https://documents-dds-ny.un.org/doc/UNDOC/GEN/G20/204/10/PDF/G2020410.pdf?OpenElement
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g. Execution of death can only be carried out subsequent to final decision by a competent court 

after going through criminal justice process where the protection of fair trial rights has been 

fully or minimally fulfilled as regulated in Article 14 of the ICCPR;30 

h. Right to legal assistance must be provided at all stages of the existing legal process with a 

higher standard of guarantee of rights than in other cases without the threat of the death 

penalty, including in this context special protection standards regarding time and facilities to 

prepare defense; 

i. The state must ensure that for suspects/defendants who do not fluently understand the 

language used in the trial, interpreter or translation of documents regarding the charges 

against him/her are made available, including the contents of relevant evidence presented at 

trial; 

j. In the UN Human Rights Council Report to the Office of the UN High Commissioner for Human 

Rights (2020),31 it is explained that the application of the death penalty that does not comply 

with Article 14 of the Civil Code Covenant is a violation of the right to life.32 Violations occur 

when forced confessions, absence of an effective legal assistant or counsel at all levels of 

examination, failure to respect the presumption of innocence, and unfairness and impartiality 

in the way the criminal justice process is carried out were found in the case;33 

k. The process of examining a death penalty case must consider the personal circumstances of 

the person dealing with the death penalty or the circumstances of the crime, including 

specifically considering aggravating and mitigating factors in each case.;34 

l. Every death convict has the right to appeal to a higher court and given sufficient preparation 

time for the appeal. The state must ensure that the legal remedies are mandatory; 

m. Every death convict with all types of cases has the right to ask for pardon and a reduced 

sentence;35 

 
30 See also International Covenant on Civil and Political Rights, Article 6 (2); Human Rights Committee, General Comment No. 
32 Article 14: Rights to equality before the courts and tribunal and to a fair trial, CCPR/C/GC/32, 23 August 2007, paragraph 
59; and Human Rights Committee, General Comment No. 36 (2018) Article 6: Right to life, CCPR/C/GC/36, 30 October 2018, 
paragraph 40 and 41. 
31 The UN General Assembly, “Annual report of the United Nations High Commissioner for Human Rights and reports of the 
Office of the High Commissioner and the Secretary-General”, Human Rights Council Forty-fifth Session 14 September–2 
October 2020 (Questions on the death penalty – Report of the Secretary General No. A/HRC/45/20), paragraph 34. 
32 Human Rights Committee, General Comment No. 32 Article 14: Rights to equality before the courts and tribunal and to a 
fair trial, CCPR/C/GC/32, 23 August2007, paragraph 59. 
33 Human Rights Committee, General Comment No. 36 (2018) Article 6: Right to life, CCPR/C/GC/36, 30 October 2018, 
paragraph 41. 
34 The UN General Assembly, “Annual report of the United Nations High Commissioner for Human Rights and reports of the 
Office of the High Commissioner and the Secretary-General”, Human Rights Council Forty-fifth Session 14 September–2 
October 2020 (Questions on the death penalty – Report of the Secretary General No. A/HRC/45/20), paragraph 62. 
35 See also International Covenant on Civil and Political Rights, Article 6 paragraph (4). 
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n. The United Nations General Council resolutions on the moratorium on the application of the 

death penalty in 2016 and 2018, more progressively state that everyone dealing with the 

death penalty can exercise their right to pardon or commutation of sentences by ensuring that 

clemency procedures are administered fairly, transparently and with prior information on this 

matter provided at every level of examination;36 

o. The death penalty may not be carried out while the death row convict is seeking legal 

remedies or other processes related to pardon or reduced sentences. The official who orders 

the execution of the death penalty needs to receive information regarding the process of legal 

remedies and the pardon; 

p. States must effectively implement the Standard Minimum Rules for the Treatment of 

Prisoners to reduce the suffering experienced by death row inmates and prevent such 

suffering from worsening. 

 

b) Regulating the Rights of People Facing the Death Penalty through Policy Changes on the 

Criminal Procedure Code 

The plan to reform the criminal procedure law in Indonesia through the last revision of the Criminal 

Procedure Code developed significantly in 2012, although until recently the discussion agenda is still 

listed in the National Legislation Program for the period of 2020-2024. Unfortunately, the issue of 

guaranteeing the rights of people facing the death penalty as mentioned in the points in the paragraph 

above has not been specifically accommodated in the draft amendments of the Criminal Procedure 

Code (2012 RKUHAP) which was discussed at that time. The 2012 RKUHAP still does not reflect the 

existence of a higher standard of guarantee for the protection of rights for suspects/defendants facing 

the death penalty. 

The regulation that specifically relates to people facing the death penalty in the 2012 RKUHAP is only 

mentioned in several articles, for example Article 269, which only regulates the issue of delegation of 

rules regarding executions. 37  Another thing that is also regulated in the 2012 RKUHAP is the 

suspension of execution of convicts who submitted case review in Article 266. In the Article 266 

paragraph (1) of the 2012 RKUHAP states as follows: 

 
36 The UN General Assembly, Resolution No. A/RES/71/187 on Moratorium on the Use of the death penalty, 19 December 
2016, paragraph 7(f); The UN General Assembly, Resolution No. A/RES/73/175 on Moratorium on the Use of the death 
penalty, 17 December 2018, paragraph 7(f). 
37 Article 269 of Draft of KUHAP 2012 reads: "In the event that the death penalty is carried out against the convict, its 
implementation is based on the provisions of the applicable laws and regulations.” 
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“Except for the implementation of the death penalty, destruction, destruction of evidence, a 

request for a case review of a decision does not suspend or stop the implementation of the 

decision.” 

However, this provision is still not sufficient to accommodate higher guarantees for the protection of 

human rights. There are still several other sections related to special legal remedies for death row 

inmates that need to be regulated in the RKUHAP, for example related to the requirements and 

opportunities to appeal, so as to facilitate the process of filing and fulfilling their rights.38  

Apart from these legal remedies, other materials related to fair trial rights in the 2012 RKUHAP include 

the rights of the suspect/defendant which are basically available as well in the current Criminal 

Procedure Code. Thus, the 2012 RKUHAP has not regulated more stringent guarantees of fair trial 

rights in death penalty cases, for example related to effective legal assistance, the right to competent 

translators and legal advisers, to fair and balanced evidence procedures. Whereas the amendment to 

the Criminal Procedure Code will function as the primary reference of the criminal procedure law, 

which should emphasize that people who are facing the death penalty are entitled to the highest 

protection for the fulfillment of the fair trial rights. 

On the other hand, the 2012 RKUHAP has not yet adopted the principle human rights protection in 

the implementation of the death penalty, such as who should not be executed and sentenced to 

death, the prerequisites for execution, and so on. Referring to the existing regulations, for example in 

the Law Number 2/PNPS/1964 on Procedures for Implementing Death Penalty Sentenced by Courts 

in General and Military Courts, it is true that there are clauses regarding the suspension of executions 

for pregnant women, execution notification, also assistant.39 Supposedly, those principles need to be 

emphasized as norms in the Criminal Procedure Code, although matters of a technical aspect such as 

procedures for carrying out executions are possible to be regulated later in implementing/derivatives 

 
38 As it is known that currently there are several internal policies of the Supreme Court, for example, which limits the 
submission of legal remedies for judicial review to only one time, namely in the Circular Letter of the Supreme Court (SEMA) 
Number 7 of 2014 concerning Submission of Requests for Judicial Review in Criminal Cases, points numbers 3 and 5 and 
Circular Letter of the Supreme Court (SEMA) Number 10 of 2009 concerning Application for Judicial Review, point number 
1. These two policies even stipulate that all district courts not to continue sending the second or more Case Review (PK) 
application files to the Supreme Court. Even in filing legal remedies, the convict is also required to appear in person (Supreme 
Court Circular (SEMA) Number 7 of 2012 concerning the Legal Formulation of the Results of the Plenary Meeting of the 
Supreme Court Chamber as a Guide to the Implementation of Duties for the Court, pp. 3-4). See also Supreme Court Circular 
(SEMA) Number 3 of 2018 concerning the Implementation of the Formulation of the Results of the 2018 Supreme Court 
Chamber Plenary Meeting as Guidelines for the Implementation of Duties for the Court, p. 3. In this policy, the Supreme 
Court states that the application for PK of the convict who is serving a sentence outside the jurisdiction of the court of 
application is carried out through the Head of the Correctional Institution/Head of Detention Center and the examination 
can be delegated to the court where the convict is serving his sentence, but only applies to convicts who are not accompanied 
by a legal representative. This will clearly make it difficult for death row convicts to take legal action, especially for those 
who are waiting for execution to be placed far from the jurisdiction of the district court where their case is being tried. 
39 Law Number 2/PNPS/1964 concerning Procedures for Implementing death penalty Sentenced by Courts in General and 
Military Courts, Articles 6-8, and Article 11 paragraphs (2). 
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regulations.40 In addition, the regulation prohibiting the execution of the death penalty for certain 

vulnerable groups should even be increased by limiting not only executions, but also prohibiting the 

application of punishment (in the form of imposing the death penalty) for pregnant women and 

people with mental/intellectual disabilities. 

Furthermore, in the discourse on the application of the death penalty, the issue regarding the death 

row  phenomenon has also developed. This phenomenon occurs when death row inmates experience 

a decline in their mental and physical health due to the long and uncertain waiting period, also due to 

poor treatment and conditions at the place of detention.41 The application of the death penalty which 

causes a death row phenomenon due to the prolonged waiting time and poor conditions of detention 

for those sentenced to death could be considered as cruel and inhumane treatment, or even to some 

certain extent as torture, in accordance with the Convention Against Torture.42 This is then related to 

the norms in the Civil and Political Covenant which have been explained previously that in order to 

not violate the right to life guaranteed by Article 6, the application of the death penalty must not only 

fulfill the principle of fair trial in Article 14, it must also not violate the provisions of Article 7 regarding 

the prohibition of torture.43 Therefore, the specific rights of death row convicts during the waiting 

period for execution to be free from torture or other inhumane treatment are important to be 

guaranteed in the formulation of criminal procedure law. 

Taking into account the above matters, this paper will formulate recommendation points that describe 

a higher standard of guaranteeing human rights protection in the application of death penalty cases 

compared to other criminal cases by referring to available global standards. Several aspects that will 

be highlighted include guarantees for the fulfillment of fair trial rights specifically for 

suspects/defendants who are facing the death penalty, including those concerning the handling of the 

death row for execution. It is hoped that policy makers in formulating draft amendments to the 

 
40 One of the current implementing regulations regarding execution techniques in the field is the Regulation of the Chief of 
the Indonesian National Police Number 12 of 2010 concerning Procedures for the Implementation of the death penalty. 
Several provisions in Law Number 2/PNPS/1964 concerning Procedures for Implementing death penalty Sentenced by Courts 
in General and Military Courts also regulate procedures for carrying out executions starting from the preparation mechanism 
to burial. 
41Adhigama Andre Budiman and Maidina Rahmawati, The Phenomenon of Inmate Rows for Death Convicts in Indonesia, 
Institute for Criminal Justice Reform, Jakarta, 2020, page 18-19 and page 38-39. 
42 Ibid. See also the Report of Juan Mendez, United Nations Special Rapporteur on Torture, and Other Cruel, Inhuman and 
Degrading Treatment or Punishment for the period 2010 – 2016 at the United Nations General Assembly in 2012 which 
stated that the death penalty could be wrong. a form of torture. (Interim report of the Special Rapporteur on Torture and 
Other Cruel, Inhuman or Degrading Treatment or Punishment' 67th session (2012) (A/67/279)) Based on reports from human 
rights monitoring institutions such as KontraS, Komnas HAM, and Komnas Perempuan, the waiting row phenomenon is found 
in many cases of death row convicts who are in waiting row for execution in Indonesia. (Adhigama Andre Budiman and 
Maidina Rahmawati, Op.Cit., pp. 30-33, pp. 38-39, and pp. 41.) 
43 See Economic and Social Council, Resolution No. 1996/15 on the Safeguards Guaranteeing Protection of the Rights of Those 
Facing the death penalty, 23 July 1996, paragraph 7. 
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Criminal Procedure Code can adopt this recommendation by specifically regulating the rights of people 

facing the death penalty. 

 

2.  Research Question 

Taking into account the background above, the research question that will be discussed in this paper 

is: 

• How to regulate the rights of people facing the death penalty with higher standards of 

protection that need to be recommended in the draft amendment of the Criminal Procedure 

Code (RKUHAP)? 

 

3. Research Objective 

Based on the research question above, this paper aims to provide recommendations for the regulation 

of the rights of people facing the death penalty with a higher standard of protection in the draft 

amendment to the Criminal Procedure Code. 

 

4. Research Method 

 

This research uses a normative legal analysis method in describing the problem of fulfilment of the 

rights of people who are facing the death penalty in order to formulate the direction of policy 

recommendations for future changes to the Criminal Procedure Code. The legal framework that 

becomes the basis of the analysis refers to the standards set out in various international human rights 

instruments, including those that have been ratified and are binding as national law, such as the ICCPR 

which was ratified through Law Number 12 of 2005 and the Convention against Torture as well as 

international instruments in the form of soft law such as resolutions and safeguards issued by UN 

agencies, to regional human rights documents. The recommendation also refers to reports from 

international institutions that evaluate countries in the fulfilment of the rights of people facing the 

death penalty in accordance with their responsibility in international human rights instruments. 

This research is conducted by reviewing the rules that have been stipulated in the various human 

rights instruments, so that the criminal procedure law in the future could adopt those international 

standards of human rights protection specifically for people facing the death penalty. This study 

recommends regulation of the rights of people who are facing the death penalty by using higher 

standard of human rights protection to be applied in Indonesia through amendments of the criminal 
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procedure law. To answer the research question above, the second part of this paper will provide a 

brief explanation of each aspect of the recommended setting. 

 

5. Research Framework 

The paper is divided into three parts, namely: 

Part I: Introduction, which consists of: 

1. Background 

2. Research Question 

3. Research Objectives 

4. Research Method 

5. Research Framework 

 

Part II: Recommendation on the Aspects of Regulations on the Rights of People Facing the Death 

Penalty in the Draft Amendment to the Criminal Procedure Code (RKUHAP), which consists of: 

1. Right to be Provided Comprehensive Information on the Procedural Rights Immediately After 

Arrest 

2. Effective Legal Assistance by Competent Legal Counsel 

3. The Administration of the Judicial Process in a Language that the Suspect/Defendant 

Understands 

4. Sufficient Time and Facilities to Provide Effective Defense 

5. Standard Rule of Evidence Based on the Principle of “Beyond Reasonable Doubt” 

6. Unlimited Access to the Right to Appeal Without Restrictions 

7. Right to be Granted Pardon through Clemency 

8. Consequences of Violation of Fair Trial Rights in the Death Penalty Cases 

9. Right of People in Death Row to be Free from Torture and Other Inhuman Treatments and to 

Communicate with External Parties 

10.  General Norms of Execution 

11.  Exceptions to the Imposition of Death Penalty 

12. Right to Compensation for Arbitrary Execution 

 

Part III: Closing 
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PART II 

Recommendations on the Aspects of Regulations on the Rights of People Facing the 

Death Penalty in the Draft Amendment of the Criminal Procedure Code 

 

This section will describe at least twelve aspects that need to be accommodated in future changes to 

the Criminal Procedure Code to ensure a higher standard of human rights protection for people who 

are facing the death penalty. Each aspect contains several indicators as a minimum standard that must 

be met during the judicial process, the death row, until the execution. These indicators need to be 

explicitly stated in the norms of criminal procedure law. 

 

1. Right to be Provided Comprehensive Information on the Procedural Rights Immediately After 

Arrest 

• The 2012 draft version of the Criminal Procedure Code (2012 RKUHAP) still does not 

accommodate the guarantee of the right of adequate information for suspects in criminal cases, 

including suspects who are facing the death penalty. The rights of suspects, such as the right to 

obtain legal assistance, is only informed when an interview is carried out by investigators, which 

can only be done one day after the suspect is being arrested.44 Within the framework of arrests, 

there is no obligation for the investigator to notify the right to obtain legal assistance. 45 

Moreover, the right to contact their country's representatives for foreigners is also only informed 

when the suspect has been detained,46 not at the time of arrest.  

• The 2012 RKUHAP also does not stipulate the rights to be fully informed about the other rights 

of suspects, such as the right to receive assistance from a translator/interpreter, the right not to 

be subjected with torture, inhuman, and degrading treatment and punishment, the right to 

remain silent or to not give incriminating statements, the right to object to the arbitrary coercive 

measures and obtain compensation for it, etc. 

• In addition to comprehensively regulating the guarantee of the right to information regarding all 

suspects' rights, it is also important to strictly and consistently regulate the time to give 

information in the RKUHAP. Notification of these rights must be made in a timely manner, 

immediately after an arrest is made. According to the Miranda Rule principle, for example, people 

who are arrested must be informed of their rights immediately including their right to remain 

 
44Draft of KUHAP 2012 Article 19. 
45 Draft of KUHAP 2012 Article 56 
46 Draft of KUHAP 2012 Article 95 (2). 
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silent or refuse to answer questions, the right to contact legal counsel and obtain legal assistance, 

the right to choose their own legal counsel, and the right to be provided with legal counsel if 

needed.47 

• The fulfilment of the right to information, especially for people who are facing the death penalty 

must also meet the following standards: carried out in a language that is understood by the 

suspect and if possible, in written form, carried out periodically in every stage of the examination 

and also given to legal advisers, families, or state representatives (especially for foreigners).48 

 

2. Effective Legal Assistance by a Competent Legal Counsel 

2.1. Effective Legal Assistance 

• For people who are facing the death penalty, even though the criminal procedure law has 

guaranteed an obligation to provide legal assistance, the standard of protection of the right to 

legal assistance should not only guarantee availability. The legal assistance provided must be 

effective and carried out by a competent legal advisor.49  

• The 2012 RKUHAP still does not guarantee the existence of effective legal assistance specifically 

for people who are facing the death penalty. Article 20 of the 2012 RKUHAP, for example, states 

that during the examination process by investigators against suspects, legal counsel can only 

follow the course of the examination by seeing and hearing the examination. Legal counsel should 

be given a bigger role, to not only be physically present but also be able to actively provide 

substantial comments or views to file objections to investigators (as well as examining witnesses 

(or evidence) presented by investigators) when the examination is deemed to be detrimental to 

the interests of the suspect, like the role of legal counsel in the trial. 

• The future Criminal Procedure Code needs to specify that examinations of suspects or defendants 

who are facing the death penalty must not be done without the presence of competent legal 

counsel carrying out an effective defense. Such provision is a prerequisite to ensure that people 

facing death penalty have effective access to legal assistance at all stages of the judicial process 

from the beginning of investigation until execution. The effective defense shall be demonstrated 

at least by a legal counsel taking all the defense procedures, submitting all legal defense 

documents (objection towards indictment (eksepsi) and pleidoi), presenting mitigating witnesses 

 
47 Eddy O. S. Hiariej, 2012, Teori dan Hukum Pembuktian, Penerbit Erlangga, Jakarta, page 31-33 
48 Zainal Abidin, et. al.¸page. 270. 
49 General Comment Number 32 on Article 14 of the Civil Covenant, point 38. 
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and evidence, outlining mitigating factors, requesting clemency, and even providing legal 

assistance until the moment of execution. The dossier (BAP) shall be considered invalid whenever 

at the time of the examination, a competent legal counsel was not present nor providing effective 

defense.  

2.2. The Standard Competence for Legal Counsel  

• Legal counsel who can provide assistance to people who are facing the death penalty must have 

the competence and experience in handling death penalty cases or at least have experience in 

providing legal assistance for those charged with serious crimes. In the future, the Criminal 

Procedure Code needs to give authority to judges to test the competence of legal counsel by 

considering the gravity of crimes, the complexity of the case, and in the interest of justice.50  

2.3.  Access to Legal Counsel at Any Time During All Levels of the Judicial, Clemency, and 

Execution Processes 

• The provisions of the 2012 RKUHAP limit access to legal counsel only during working days as 

stated in Article 104 paragraph (1). This certainly hinders the fulfillment of the right to legal 

assistance which ideally should be available at any time for suspects including those facing the 

death penalty and obstruct the efforts to prevent torture.51 When arrest, for instance, is done 

during holidays, this arrangement could potentially make people facing the death penalty lose 

access to legal assistance, which is a serious violation of the fair trial rights. Therefore, in the 2012 

RKUHAP, access to legal counsel must be opened for 24 hours and 7 days, so that people who are 

facing the death penalty are not only guaranteed their rights on paper, but in practice they can 

actually access and enjoy the right to legal assistance optimally. 

• Article 20 of the 2012 RKUHAP stipulated that during the examination of a suspect by 

investigators, legal advisers can follow the course of the examination by being present and 

listening to the examination. In the case of people who are facing the death penalty, there should 

be a stricter formulation, in which every examination by an investigator of a person who is facing 

the death penalty must be accompanied directly by a legal adviser. 

• In addition, to accommodate a higher standard of protection of rights for people who are facing 

the death penalty, in the future Criminal Procedure Code, the obligation to provide assistance by 

legal counsel should not only be provided during the judicial process, but also outside the judicial 

process, such as when applying for clemency and before the execution. 

 
50 Zainal Abidin, et. al., page 269. 
51 General Comment No. 35 to Article 9 of the Civil Code Convention, point 58. 
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2.4. Strict Requirement to Waive the Right to Be Accompanied by Legal Counsel 

• Based on Article 93 paragraph (3) of 2012 RKUHAP, the obligation to provide legal counsel does 

not apply if the suspect or defendant declares that he/she refuses to be accompanied by signing 

the official report made by the investigator or public prosecutor. On the other hand, legal 

assistance is a key aspect to ensure the fulfillment of other fair trial rights in the judicial process. 

Therefore, for people who are facing the death penalty, the provisions regarding the waiver of 

this right need to be tightened or even completely expunged in order to ensure that every people 

who is facing death penalty is accompanied by legal counsel.  

• However, if the Criminal Procedure Code in the future will regulate the refusal of the rights of the 

suspect/accused/convicted to be accompanied by legal counsel, those who are facing the death 

penalty should only be granted such thing after receiving permission of the judge. The judge, 

before giving permission, can objectively assess the reasons for the suspect/defendant/convict 

in question to refuse to be accompanied. Moreover, the judge can also summon the 

suspect/accused/convicted for an examination. In addition, during the process the judge could 

also, as much as possible, convince the suspect/accused/convicted to rethink the decision to 

waive such right to be accompanied by a legal counsel. Another alternative to avoid the waiver 

of right to be accompanied by legal counsel is for the judge to facilitate appointment with a new 

legal adviser, in accordance to the needs of the suspect/defendant/convict by taking into account 

the prerequisites for the quality/competence of legal counsel. 

 

3. The Administration of the Judicial Process in Language that the Suspect/Defendant Understands 

3.1. Effective Assistance by Competent Interpreters/Translators 

• In the judicial process, the state is obliged to provide free translators for people who do not 

understand Bahasa Indonesia, the official language used by the courts, or provide interpreters 

for hearing-impaired and speech-impaired people. Especially for people who are facing the death 

penalty, interpreter/translator should not merely be given, but the quality of the 

interpreter/translator must be the best. This is to ensure that the effectiveness of the assistance 

and that the interpreter/translator has competency in a certain level of standard.  

• In the future, the Criminal Procedure Code needs to guarantee that in order to ensure the 

effectiveness of translators/interpreters for people facing the death penalty, it must be given in 

a language that is not limited to international languages such as English but is also in other foreign 

languages (including the local one) in accordance with the language or the mother tongue of the 
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suspect/defendants.52 This includes the need for interpreter based on the physical condition of 

the suspect/defendants, for example a sign language interpreter for people with verbal 

disabilities. 

• To guarantee effective assistance from interpreters/translators, Criminal Procedure Code in the 

future also needs to stipulate that the appointment of translators/interpreters is based on the 

agreement of both parties (acceptable to all involved). 53  Thus, if the 

suspect/defendant/convicted object to the quality of the translation provided, then he/she 

should be given the opportunity to request replacement with a better quality free of charge. 

• In the case the suspect/defendant who is facing a maximum sentence of death penalty, the 

criminal procedure law must close or at least tighten the opportunity for the suspect/defendant 

to close the right to waive or at least fortify the right to be assisted by an interpreter/translator. 

In situations where the suspect/defendant refuses to be assisted, it must be guaranteed that an 

interpreter/translator is still available to be used, to anticipate any change of decision of the 

suspect/defendant. This is crucial as interpreter/translator is essential for the understanding the 

of the judicial process for the interest of defense. 

3.2. The Standard Competence for Interpreter/Translator  

• The determination of translator/interpreter competence is based on their qualifications, in 

accordance with the following indicators: (a) being able to translate and understand legal terms 

and other relevant terms, (b) being the best available translator/interpreter, and (c) the status as 

a sworn or certified translator should be considered.54 

3.3. Access to Interpreters/Translators During All Levels of the Judicial, Clemency, and 

Execution Process 

• To assure that people who are facing death penalty have effective access to 

interpreters/translators at all stages of the judicial process even up to execution, the Criminal 

Procedure Code in the future needs to prescribe that examinations of suspects/defendants who 

are facing the death penalty cannot be carried out before a competent translator/interpreter is 

present. The minutes of the examination (BAP) are considered invalid and cannot be used in the 

trial if during the examination suspect is not assisted by competent translator/interpreter. 

 
52 This provision needs to be regulated to ensure that translator/interpreter facilities are not only available but also effective. 
The existence of these provisions can prevent the recurrence of violations of the right to translation, for example in the case 
of the death penalty with the defendant Mary Jane where she was indeed provided with translation facilities but in English, 
despite the fact that she could only speak Tagalog. Read more in Zainal Abidin, et. al., p. 155-158. 
53 Zainal Abidin, et. al., page. 270. 
54 Ibid. 
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• Assistance by interpreters/translators for people who are facing the death penalty must also be 

ensured in 2012 RKUHAP to not only be limited to verbal translation but also in writing for 

essential judicial documents such as case files or minutes of examination, indictments, demands, 

decisions, etc. 

 

4. Sufficient Time and Facilities to File an Effective Defense 

4.1. Make Use of All Legal Defense Procedures 

• In order to guarantee the right to file defense and a higher standard of protection of rights, the 

future the Criminal Procedure Code will need to require legal counsel assisting people who are 

facing the death penalty to use all available opportunities given for defense. This should be done 

through the submission of various legal defense documents known in the process. In the current 

system, so far the mandatory documents which have to be submitted in writing is memorandum 

of cassation and a letter of request/application for case review.55 On the other hand, objection 

(eksepsi) to the indictment is not required to be submitted and defense (pleidoi) can be presented 

orally. When assisting people who are facing the death penalty, legal counsel needs to be 

required to submit legal defense documents in writing, starting from the objection (eksepsi), 

defense (pleidoi), appeal, cassation, case review, to clemency. However, the submission of these 

documents needs to be ensured to will not only take the form of a formal mechanism, but also 

there has to be a substantial examination and consideration by the judge of the submissions and 

arguments in these documents at trial. 

4.2. Sufficient Time to Prepare Legal Defense Documents 

• Adequate time should be given to death penalty convicts and their counsel to collect evidence, 

seek witnesses or experts, and prepare substantial arguments for defense to convince judges not 

to impose or rescind death penalty sentence. To prepare documents such as memorandum of 

appeal and memorandum of cassation, in which the submissions are limited to a certain period 

of time, it is necessary to give longer time than other convicts to prepare the documents 

effectively.56 This provision is important to be accommodated as a manifestation of highest level 

of prudence (the most careful procedure) in the handling of death penalty cases. 

• In the 2012 RKUHAP, the time given for compiling memorandum of cassation is only 14 days after 

confirmation of cassation.57 To prepare the memorandum of appeal, the 2012 RKUHAP does not 

 
55 Law Number 8 of 1981 concerning Criminal Procedure Code, Article 248 paragraph (1) and Article 264 paragraph (4). 
56 Paragraph 151, Special Rapporteur on extrajudicial executions, UN Doc.E/CN.4/2006/53/Add.2 (Sudan), 2006. 
57 RKUHAP version 2012, Article 244 (1). 
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stipulate the time limit for submitting the cassation as long as the case has not yet been examined 

by a judge.58 However, regarding in the stage of appeal, there is a time limit of only 7 days for the 

defendant to examine the case file for the submission of an appeal hearing.59 Meanwhile, at the 

first stage, there is no regulation regarding the time period for preparing documents such as a 

defense/pleidoi. In the future, the Criminal Procedure Code must ensure that the death row 

convict or his legal advisor has the right to apply for an extension of time to prepare documents 

for the purpose of defense.  

4.3. Access to All Evidence and Court Documents Since Pre-Trial Stage 

• In the future, the Criminal Procedure Code must ensure the rights of suspects facing the death 

penalty to get access to all evidence and judicial documents, especially case files from the stage 

of investigation and prosecution. Opportunities to cross-examine witness or expert statements 

has to be provided and facilitated since the investigation stage for the purpose of preparing 

defense. The 2012 RKUHAP only stated that the defendant is given the opportunity to examine 

the case file when they are going to file an appeal, and even that access is limited to only be done 

in district court or the high court. 60  Guarantees to provide access to all judicial documents, 

including case files as well as evidence, is important to ensure there is a balance of power or 

equality of arms between the investigator and public prosecutor side and the suspect/defendant 

and their legal advisors in the judicial process. 

4.4. Access to Defense: Obligation to Submit Mitigating Witnesses/Experts/Evidence 

• The manifestation of adequate facilities also includes support for presenting mitigating witnesses, 

experts, or evidence for people facing the death penalty. Article 150 paragraph (5) of the 2012 

RKUHAP provides an opportunity for counsel who will present witnesses and defense experts. 

The judge in the case will then orders the public prosecutor to summon the witnesses and experts 

proposed by the legal counsel. Thus, it is appropriate to place the responsibility - including 

financial ones – for presenting mitigating witnesses and experts, in the hand of the state via the 

public prosecutor. However, in the investigation stage, the obligation to present mitigating 

evidence is only limited to summoning and hearing the testimony of mitigating witnesses when 

the suspect wishes.61 The 2012 RKUHAP stipulates that expert testimony could only be heard 

when investigators deem it necessary,62 while the need to present other types of mitigating 

 
58  RKUHAP version 2012, Article 232. 
59 RKUHAP version 2012, Article 231 (2) and (3). 
60 RKUHAP version 2012, Article 231 (2) and (3). 
61  RKUHAP version 2012, Article 21 (3) and (4). 
62  RKUHAP version 2012, Article 25 (1). 



 

23 
 

evidence has not yet accommodated in the 2012 RKUHAP. In examining death penalty cases, the 

2012 RKUHAP needs to emphasis that providing facilities and opportunities to present mitigating 

evidence from the early stages of the criminal process, namely during the investigation, are also 

the obligations of the State. 

• However, the opportunity to present witnesses or experts still relied to the judge's permission. 

Whereas, in order to raise the standard of protection of rights to a higher level, not only does 

legal counsel are required to provide mitigating evidence, but judges do also need to be required 

to provide opportunities and facilitate the accused and his legal counsel to present mitigating 

witnesses and experts to defend themselves. 

• It should be taken into consideration that in Article 150 paragraph (11) 2012 RKUHAP, which 

states that there are explicit restrictions that can be made by judges. Judges, according to this 

article could refuse to hear mitigating witnesses or experts when their statements are not 

included in the dossier. This provision has to be rescinded, not only for examination of death 

penalty cases, but also for all types of criminal cases. The trial examination process is an 

independent process imposed by the judge to explore the facts in the trial, so judges do not need 

to base his actions on the existing case files. Conditions that are not ideal at this time are also 

presented where there is difficulty for legal counsel to present mitigating experts/witnesses in 

the investigation process, or worse, the unavailability of legal counsel for suspect in the 

investigation stage. 

• In addition, the submission of evidence facilitated by the state as referred to in Article 150 

paragraph (5) of the 2012 RKUHAP is also limited only to the presentation of mitigating witnesses 

and experts. In the situation where there is a need of forensic examinations or the collection of 

electronic evidence to gather mitigating evidence, no facilitation is given. Hence, in the future, 

the RKUHAP also needs to guarantee of support for all means necessary to gather evidence 

including for the defense of people who are facing the death penalty pursuant to Article 175 

paragraph (1). 

• In the future, the Criminal Procedure Code must ensure that there is an opportunity to conduct 

additional examinations of witnesses, experts and death row convicts in appellate and supreme 

court. The legal process of appeal, cassation, and case review for the death penalty case needs 

to be done merely in the form of document examination. In the provisions of the 2012 RKUHAP, 

the panel of judges can hear the testimony of witnesses or defendants in the trial of appeal and 

cassation, but only when the court deems it necessary.63 The criminal procedural law needs to 

 
63 RKUHAP version 2012, Article 233 (4) and 249 (3). 
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ensure specifically that in adjudicating the death penalty case, there is an opportunity for the 

defendant/convict to request examination of additional mitigating witnesses/experts/evidence 

as well themself in the trial of appeal, cassation, and case review. 

 

5.  Standard Rule of Evidence Based on the Principle of “Beyond Reasonable Doubt” 

• The examination process in death penalty trial must be done in accordance with the principle of 

beyond reasonable doubt. This principle requires judges to be certain in deciding whether the 

accused is guilty without any reasonable doubt.64 To assure that there are no reasonable doubts, 

several indicators can be utilized, for instance: 1) Key witnesses: There should be no key witnesses 

in the case who have not been tried or presented in court (usually identified in the indictment as 

fugitive) that have the potential to open new gaps in fact of the case and affect the degree of 

guilt of the accused; 2) Incriminating evidence: There should be no use of incriminating evidence 

(such as written confession written during the investigation stage) which was later annulled by 

the defendant at trial or; 3) Confession: The use of confession of the accused as the basis of 

examination process; 4) Dissenting Opinion: There should be no doubt from the panel of judges 

in imposing the death penalty, if there is a dissenting opinion, the death penalty could not be 

imposed. 

• In accordance with the principle of beyond reasonable doubt, the judge should have no doubt to 

elaborate the defendant’s elements of guilt, pursuant with Article 192 paragraph (1d) of the 2012 

RKUHAP, which states that the decision should contain considerations that form the basis for 

determining the defendant's guilt. Therefore, it is necessary for the defendant’s element of guilt 

to be described. This is also in line with the safeguards in the case of death penalty, which states 

that the death penalty can only be imposed for the most serious crimes which are marked by acts 

committed on the basis of intention, which confirms the guilt of the accused. This needs to be 

included in the explanation of Article 192 paragraph (1) letter d of the 2012 RKUHAP. Therefore, 

people who commit criminal acts without intention must not be sentenced to death. For example, 

in the case victims of the human trafficking crime (TPPO). In accordance with Article 18 of Law 

21/2017 concerning Eradication of Human Trafficking Crime, victims of human trafficking who 

are forced to commit a criminal act could not be punished. The element of force or coercion in 

Article 18 Law 21/2017 could be interpreted in broadly, to include a condition that makes the 

person do things that are contrary to his own will and also with a lack of knowledge. 

 
64 Eddy O. S. Hiariej, Op. Cit., page. 42. 
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5.1. Prohibition to Impose the Death Penalty in Cases Involving Fugitive  

• Research conducted by ICJR found that in the indictment of as many as 71 out of 118 defendants 

tried in death penalty cases, there were fugitive who has a a significant role in criminal acts 

(especially narcotics).65 This reflects a gap in the construction of the case and there is a possibility 

of new fact emerging especially about the role of the accused, thereby opening up room for doubt 

about the examination being carried out. The existence of a fugitive also nullifies the right of the 

defendant to cross-examine. In examining the case of people facing the death penalty in the 

future, the Criminal Procedure Code must be able to guarantee that decisions regarding the 

imposition of the death penalty by judges are based on the complete construction of the case. 

5.2. Prohibition to Use the Evidence that Violates the Principle of “Non-Self Incrimination” 

• The 2012 RKUHAP still recognizes the use of minutes of investigation (BAP) of both suspects and 

witnesses made during the investigation as an evidence in accordance to Article 177, even though 

it is often found that in death penalty case, confession by the suspect recorded in minutes of 

examination was obtained through physical and psychological abuse and torture.66 In practice, 

when the defendant tries to withdraw a statement in court, the judge tends to see this as an 

indication of the defendant's guilt.67 Whereas from the start, people who are facing the death 

penalty should have been notified and guaranteed rights to not give incrimination statements 

compliant with the principle of non-self incrimination. Therefore, in order to adopt a higher 

standard of protection of rights, the Criminal Procedure Code in the future must be able to 

guarantee that in the trial involving death penalty, judges may not be bound by dossier and 

illegally obtained evidence that has the potential to obstruct the fulfilment of this right. This 

should also include the prohibition of the imposition of the death penalty based solely on the 

crown witness testimony without being supported by other evidence. 

5.3. Prohibition to Carry Out Voting in Imposing the Death Penalty by Judges 

• Article 173 paragraph (1) of the 2012 RKUHAP stipulates that the decision in the judges’ 

deliberation is the result of unanimous agreement, unless after serious efforts consensus could 

not be reached, by then the decision should be taken based on majority vote. When decision is 

still not achieved, paragraph (2) instructed that decision could be made based on the most 

favorable opinion for the defendant. This provision is consistent with the current KUHAP Article 

182 paragraph (6). 

 
65 Zainal Abidin, et. al., Op.Cit., page 163. 
66 Ibid., page 165-169. 
67 See the judge's considerations in the West Jakarta District Court Decision Number 16/PID.B/2008/PN.Jkt.Bar, p. 30. 
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• In practice, there was found a cassation case in one of the judges was dissenting to the imposition 

of death penalty.68 However, because the mechanism regulated by the Criminal Procedure Code 

instructed the use of voting if consensus could not be reached, the defendant was ultimately 

sentenced to death based on a majority vote of the panel of judges. Dissenting opinion in a case 

certainly reflect the doubt of judges, and this doubt based on the principle of beyond reasonable 

doubt should have not existed in case where death penalty was imposed to defendant. 

• Therefore, the new Criminal Procedure Code must clearly state that the decision of death penalty 

should be reached by all the judges unanimously, and if there is a difference in opinion, decision 

should not be produced by voting but by adopting the most beneficial decision for the defendant.  

In the court's decision, the dissenting opinion must also be included and described in detail.  

 

6. Unlimited Access to the Right to Appeal Without Restrictions  

6.1. Obligation to Exhaust All Legal Remedies before Conducting Execution 

• Parallel with the obligation to exhaust all opportunities for defense, the standard regulation 

regarding the right to file legal remedies also needs to be improved to ensure that the process is 

carried out by death row inmates before execution takes place. Therefore, in the future, the 

Criminal Procedure Code needs to regulate the obligation to exhaust all available legal remedies 

ranging from an appeal, cassation, to judicial review prior to execution. Death row convicts who 

have not exhaust all the available legal remedies may not be executed. To avoid any formality in 

the filing of legal remedies, it is also necessary to ensure that there is a legal defense who assist 

the convict in every process of the appeal.  

6.2. Prohibition to Set Any Restriction in Submitting Request to Appeal 

• Currently, the submission of any legal remedies for criminal cases is limited for once for each case 

pursuant to Supreme Court Circular Letter (SEMA) 10/2009 and SEMA 7/2014. Similarly, in 2012 

RKUHAP Article 262 paragraph (2), the submission of case review is limited to only 1 (one) time.  

• To ensure higher standard of protection for the right to appeal, the provision which limits the 

number of opportunity where appeal could be summited, must be excluded for death row 

inmates. Thus, death row convicts are still entitled to apply for legal remedies, especially case 

review at any time and more than once, in order to open opportunities for change to the sentence 

if new mitigating evidence is found in the future. 

 
68 Supreme Court Decision Number 400 K/PID/2014, p. 70. 
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7. Right to be Granted Pardon through Clemency and to be Granted Commutation of Sentence 

7.1. Effective Legal Assistance by a Competent Legal Counsel to Request Clemency 

• The application for clemency is often understood to happen outside the criminal justice process. 

Thus, regulations on clemency are regulated in a separate law and not to be found in the Criminal 

Procedure Code. Consequently, it is not unusual that currently there is no regulation at all that 

guarantees the right to legal assistance for filing clemency. However, in fact, effective legal 

assistance by competent counsel such as the one in the criminal justice process is still needed in 

the filing of application for clemency, especially for death row convicts. With the assistance of a 

competent legal counsel, application of clemency can be better prepared, so that the chances of 

convict granted clemency will increase. 

• In the application of special clemency by death row convicts, the right to have effective legal 

assistance by a competent legal counsel needs to be guaranteed in future in the Criminal 

Procedure Code. Correctional institution (LAPAS) or other places where death row inmates are 

placed should be responsible to ensure the fulfilment of the right to legal assistance. 

7.2. Prohibition to Limit and Obligation to Request Clemency before Execution 

• As with restrictions on the right to appeal, restrictions on the right to apply for pardon through 

clemency, especially for those sentenced to death must be prohibited. The provisions of Article 

2 paragraph (3) of Law Number 5 of 2010 concerning Amendments to Law Number 22 of 2002 

concerning Clemency which limits the application for clemency to only once must be excluded 

for death convicts. 

• In addition, restrictions are also found in Article 7 paragraph (2) of Law No. 5 of 2010 which 

requires the application of clemency no later than one year after the verdict becomes legally 

binding. This provision must be exempted for death row convicts through the Criminal Procedure 

Code amendment. Hence, apart from being able to apply for clemency more than once, death 

row convicts are also given the right to apply for clemency at any time. 

 

7.3. Automatic Procedure of Commutation of Sentence for Death Row Convicts 

• As explained above, the application of the death penalty also brings problems related to the 

waiting row phenomenon which results to inhumane practices for people in death row. The long 

and uncertain waiting period has created a psychological burden in itself, but this does not create 
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any legitimacy to carry out an immediate execution, because legal remedies at various levels must 

be pursued. Thus, the draft of criminal procedure law in the future needs to harmonized itself 

with the commitments in the Bill of Penal Code (RKUHP) regarding the automatic change of 

sentence if the execution is not carried out within a certain period of time. Additionally, the 

change of sentence must be guaranteed for people who are currently in the death row. Previous 

research by National Commission of Human Rights (KOMNAS HAM) which interviewed officer 

who is in charge of death row inmates recommended a five-year waiting period for death row 

inmates before their sentence got commuted, parallel with the recommendations from the 

implementation of the correctional system in Indonesia.69 

• This commutation needs to be seen as a mandatory mechanism prepared by the state to 

complete the opportunity for clemency requested by legal counsel or the convict himself. 

 

8. Consequences of Violation of Fair Trial Rights in the Death Penalty Cases 

• To ensure that people who are facing the death penalty can enjoy all of their fair trial rights 

effectively, the future of criminal procedure code needs to specifically define each consequence 

or category of consequences for every violation or breach of fair trial rights. Some serious forms 

of violation of fair trial rights, such as the absence of legal counsel and translators/interpreters, 

including interpreters needed by people with certain disabilities, and the use of illegally obtained 

evidence, could lead to consequences such as the dismissal of the case or nullifying the authority 

of the public prosecutor and judge to prosecute and impose the death penalty. However, apart 

from the three forms of serious violations of the rights of the fair trial, the consequences for 

violations of other rights also need to be regulated in the future of criminal procedure law. 

8.1. Consequences of Examination without the Presence of Legal Counsel 

• To ensure that the defendant enjoys the right to legal assistance and effective legal defense, one 

thing that needs to be made sure of is the presence of legal counsel in every agenda of 

examination in death penalty case, whether examination against the suspect/defendant, 

witnesses, experts, or other evidence. The examination agenda starts from the investigation 

stage to the first level trial to the review. It is also necessary to ensure that the legal counsel is 

not only present but also given the opportunity to participate actively, both to raise questions 

and raise objections freely to ensure effective fulfillment of rights. 

 
69 Erasmus Abraham Napitupulu, 2020, Policy Paper on the Waiting Row Phenomenon and Recommendations for 
Commutation of the death penalty, Komnas HAM, Jakarta, p. 10-11. (Documents can be accessed via: 
https://www.komnasham.go.id/files/20211116-dokumen-fenomena-deret-tunggu--$JWK8.pdf) 

https://www.komnasham.go.id/files/20211116-dokumen-fenomena-deret-tunggu--$JWK8.pdf
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• In the future, the Criminal Procedure Code must guarantee that when there is an examination 

agenda that is not attended by legal counsel or there are obstacles that substantially prevent 

legal counsel from participating actively and freely in examining evidence, the authority to 

prosecute or sentence death penalty will be invalidated because the state has failed to ensure 

the fulfillment of the minimum standard of protection of the right to effective legal assistance 

and defense for suspects/defendants who are facing the death penalty. In addition, the court also 

has to be given the authority to dismiss and nullify the case when it is found that there is no 

assistance given from legal counsel, even though it is only at one stage of the judicial process.70 

8.2. Consequences of Violating the Right/Access to Translators/Interpreters 

• First of all, the criteria for the violation of the rights of translators/interpreters in death penalty 

cases need to be determined, for example the complete absence of translators/interpreters 

during the whole process or their absence in one of the examination agenda. In a more extreme 

level, the absence of written translation in a language that the suspect/defendant understand for 

judicial documents such as dossier (BAP), charge, and indictments can also be categorized as a 

violation of the right to an interpreter. In addition, the service of translators/interpreters that are 

given not in the mother language of the suspect or defendant facing the death penalty is also a 

violation of the rights to translators/interpreters.  

• In this context, State has failed to fulfil the right to an effective translator/interpreter. Hence, it 

is a reasonable to argue that because of that, State has lost its authority to prosecute or impose 

the death penalty to the defendant.  

• Other consequences that could be regulated include: First, prohibition of prosecution or 

imposition of the death penalty when such conditions (of failure to provide 

interpreter/translator) is found; Second, dismission or nullification of the case.71  

8.3. Consequences of Illegally Obtained Evidence 

• Principally, evidence obtained illegally must be excluded, even in general case. However, this 

principle is not explicitly stated in the current Criminal Procedure Code. In the future, the Criminal 

Procedure Code has to explicitly adopted exclusionary rules in its articles.  

• When trying to find a balance between the process of obtaining illegal evidence and the 

significance of the evidence in question (including when the evidence presented is limited), in the 

end the judge in some cases may decide that the evidence obtained illegally still can be used in 

 
70 Zainal Abidin, et. al., page 269-270. 
71 Ibid. 
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the case. However, the use is strictly limited to determine the defendant's innocence, not their 

guilt. In this context, an exception or deviation might be made strictly to be used to proof the 

defendant’s innocence, by also relying on the principle of in dubio pro reo (when in doubt, Judge 

has to decide in the favor of the defendant). However, the most careful procedure has to be 

applied. 

• In the case of the death penalty, the use of evidence obtained illegally must be strictly prohibited 

to be used as a determining factor for prosecuting or imposing someone with death penalty and 

this principle has to be highlighted in the revision of Criminal Procedure Code.  

8.4. The Obligation to Consider the Violations of Fair Trial Rights in Determining to Grant 

Clemency and the Obligation to Conduct a Fair and Transparent Examination of Clemency 

Requests 

• As one of the consequences of violations of fair trial rights, it has to be regulated that the 

President is obliged to consider violations of fair trial rights during the judicial process, in order 

to give a higher chance of clemency being given to the convict. This regulation could be the 

solution of a problem of the granting and refusal of clemency request, which are still political in 

its nature and have no standard provided regarding the process, especially in cases where 

violation of fair trial rights are found.72 

• In addition, to ensure non-discriminatory and accountable process, in accordance with the 

recommendations of human rights instruments, the President has to describe the reasons for 

granting clemency objectively. This also includes argument backing the refusal of request. These 

reasons must be explained from a human rights perspective and the basis for the refusal has to 

be based on the interests of the state, which also needs to be explained.  

  

 
72 Ibid., page 114. 
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9.  Right to be Free from Torture and Other Inhuman Treatments and to Communicate with 

External Parties for People on Death Row 

9.1. Access to Adequate and Free Physical, Psychological, and Other Health Care Treatments 

• ICJR's research launched in 2020 on the Death Row Phenomenon illustrates that death row 

inmates who are in a long and uncertain waiting period for execution are very vulnerable to 

experience the death row phenomenon.73 The death row phenomenon is characterized by a 

decrease in the quality of physical and psychological health, because every day, for an unknown 

period, they have to experience mental stress caused by the fear of being executed.74 Death row 

inmates are practically placed in correctional institutions (lapas) alongside with convicts serving 

prison sentences with minimal health facilities.75  

• For this reason, death row inmates have to be guaranteed special right to an adequate, free, and 

accessible health facilities (including physical and other health care services, consultations with 

religious figure, psychiatrists, psychologists, etc.). The right to access this facility needs to be 

guaranteed in the future Criminal Procedure Law to prevent the death row phenomenon 

occurred. Death row inmates also need to undergo regular examinations regarding their physical 

and psychological conditions. This effort needs to be made to ensure that those who are about 

to be executed are seen as fit and not included in the categories of people who should not be 

executed, namely people with mental disorders, whose execution would be arbitrary if 

proceeded. 

9.2. Access to Communication and Visits from External Parties 

• People in death row who have obtained a legally binding decision have the right to be given access 

to communication and visits from outside parties, which at least include family, religious leader, 

and legal counsel. Access to communication, especially with family or legal counsel, is important 

to ensure the fulfillment of other rights of people in death row, such as the right appeal or right 

to file for clemency, which could overturn their sentence. The existence of guarantee of access 

to communication makes the other rights of death row convicts regulated in the criminal 

procedure law practicable.  

 

 
73 Adhigama Andre Budiman and Maidina Rahmawati, Op.Cit. 
74 Ibid. 
75 Ibid. 
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10. General Norms of Execution 

10.1. Suspending the Execution of Death Row Inmates Who Are in the Process of Filing Appeal, 

Clemency, or Complaints at International/Regional Institutions 

• Death penalty convicts who are still in the process of submitting legal remedies, whether on 

appeal, cassation, or case review, must have their execution suspended. This is a form of 

exception to the general principle in criminal procedure law where the case review does not delay 

the execution. This exception has also been regulated in the last draft of the 2012 RKUHAP. 

Likewise, regarding the application for clemency, Law Number 22 of 2002 concerning Clemency 

in Article 10 also emphasized that the execution should not be carried out until the decision to 

refuse clemency is received by the convict. 

• However, people facing the death penalty which is a form of maximum punishment should also 

be given the maximum and widest possible opportunity to defend themselves through every 

available means. The execution of death row inmates who are submitting complaints through the 

mechanism provided by international/regional institutions must also be suspended until the 

process of examining the complaint is completed.76 These complaints are generally related to 

complaints/objections to legal processes that have previously been carried out, for example 

related to arbitrary arrests, violations of rights during the judicial process, and so on. In the future, 

the Criminal Procedure Code needs to ensure that executions must be suspended other than 

when there is a request for legal action or clemency that takes place in the national criminal 

justice system, but also when there is a complaint from the death penalty convict to a 

regional/international mechanism. 

10.2. Notification of the Schedule of Execution to Death Row Inmates and Their Legal Counsel 

• Prior to execution, death row inmates must be notified of the planned execution schedule with 

sufficient time to prepare for their needs. Provisions for notification of execution are regulated 

at a minimum 3x24 hours in Law 2/PNPS/1964, but the obligation to notify specifically formally 

is still not regulated in the Criminal Procedure Code as part of the norms for the execution 

mechanism. 

• Notification of execution time must also be given to legal counsel in a formal manner to ensure 

compliance with execution procedures (such as ensuring that the death row convicts does not 

 
76 One example is a complaint to the Arbitrary Detention Working Group or the Human Rights Committee which is under 
the United Nations agency. Read more about procedures and mechanisms for complaints to regional/international 
agencies in Kate Thompson and Camille Giffard, 2002, Reporting Killings as Human Rights Violations, Human Rights Center 
University of Essex, Colchester. (Documents can be accessed via: https://www.refworld.org/pdfid/4ec105562.pdf) 

https://www.refworld.org/pdfid/4ec105562.pdf
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fall into the category of persons who should not be executed) and ensure the rights of the death 

row convicts, including the opportunity to apply for legal remedies and clemency has been 

fulfilled. 

10.3. Obligation to Publicly Provide Information related to the Execution  

• Transparency in the execution process must also be guaranteed as part of the fair trial and ensure 

accountability to the public.77 Each execution plan must be published with detailed information 

such as name, indictment, time and place of execution. Obscurity and limited information about 

the execution plan is in itself a violation of fair trial rights and prohibition against cruel, inhuman 

and degrading treatment. 

• The obligation to publish information about the execution does not necessarily mean that the 

execution itself has to be published. The execution of people sentenced to death in public violates 

the prohibition on cruel and inhumane treatment and punishment. 

10.4. Prohibition to Restrict the Access of Communication for Death Row Inmates Ahead of 

Execution 

• Death row convicts who are about to be executed should not be restricted from receiving visits 

or other forms of communication, especially from their families, in order to prepare themselves 

psychologically and for other personal needs before execution. If necessary, the state may be 

obligated to facilitate visits or communication of death row prisoners with their families to ensure 

that there are no restrictions on the right to communicate prior to execution. 

 

11. Exception to the Death Penalty Imposition 

11.1. Prohibition to Impose Death Penalty for Certain Categories of People 

• Categories of people who should not be sentenced to death include children and the elderly. This 

category is based on the limitation of the maximum and minimum age that need to be regulated 

as a reference in prosecuting or imposing a death penalty. The minimum age for children is 18 

years and the maximum age for the elderly is 60 years. This calculation should be made based on 

the age at the time of crime being committed, while the defendant is undergoing a judicial 

process (when it will be prosecuted or sentenced), or when people in death row will be executed.  

 
77 Amnesty International, 2014, Fair Trial Manual (Second Edition), Amnesty International Publications, London, page. 216. 
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• If there is doubt regarding age, especially for children, then the person concerned must be 

considered a child and thus cannot be prosecuted or sentenced to death. 

• More progressively, the UN resolution on the death penalty issued in 2018 also recommended 

not to impose death penalty on pregnant women and people with mental/intellectual disabilities. 

• People with mental or intellectual disabilities who are unable to understand the consequences of 

their actions, according to the principles of criminal law should not be subjected to any sanction. 

However, there is a wide spectrum of mental or intellectual disability, which makes examination 

of mental or intellectual health conditions essential and should be mandatory during the trial 

process. However, as the general principle applies, if there is any doubt in the case, then the 

death penalty could not be imposed. 

11.2. Prohibition to Execute Certain Categories of People on Death Row 

• It should be made clear that people in death row who are about to undergo execution must not 

belong to the following four categories: (1) children under 18 years old, (2) elderly people with a 

maximum age limit, i.e. 60 years old, (3) people who became mentally or intellectually disabled 

after being prosecuted or sentenced to death, and (4) pregnant, breastfeeding mothers, or 

mother with children still in care or children whose growth and development will be affected by 

the execution of their parents. 

• Examination of mental or psychological health and conditions is a procedure that must be done 

before the execution of people in death row. 

 

12. Right to be Granted Compensation for Arbitrary Execution 

• Article 102 of the 2012 RKUHAP states that the suspect/defendant has the right to file a claim 

for compensation. The guarantee of rights is then further regulated in Article 128 which 

describes conditions in which suspect/defendant has the right to apply for compensation, for 

example in the presence of an arbitrary arrests, detention, and other coercive measures done 

not in accordance with the law. However, the scope of things that can be used as ground for 

compensation is only limited for coercive measure which happened at the stage of 

investigation, prosecution, and trial, or limited only for act done within the corridor of the 

judicial process.  

• Meanwhile, in the context of death penalty cases, violation is also possible to happen against 

the norms for executions, as described in points 10 and 11. For example, in the situation where 

executions are carried out when the death row inmate is still seeking clemency/other legal 
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remedies/complaints to international/regional institutions; when there is no provision of 

information regarding the execution time in accordance with the law; when execution is done 

secretly; when death row convicts are stripped from their right communicate with people 

prior to execution; and when death row inmates fall into the criteria of people who should 

not be executed. Therefore, in the future, the Criminal Procedure Code also needs to 

specifically accommodate the interests of the heirs of death row convicts who have been 

arbitrarily executed, to apply for compensation. 
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 PART III 

Conclusion 

 

Efforts to reform the Criminal Procedure Code in order to strengthen the principle of due process of 

law and respect for human rights has to pay special attention to the rights of people who are facing 

the death penalty. According to this study, the existing Criminal Procedure Law does not meet the 

minimum standard of protection for the right to fair trial of people who are facing the death penalty, 

which ultimately lead them to be sentenced to death. 

Various international human rights instruments urge a higher standard of protection of fair trial rights 

for people who are facing the death penalty. To ensure the application of the death penalty through 

a fair judicial process, regulatory instruments also need to be prepared in such a way as to ensure that 

the rights of the suspect/defendant can be implemented in practice. It is necessary to ensure that in 

the revision of the Criminal Procedure Code, there is a higher standard of protection of rights by 

specifically regulating the rights of people who are facing the death penalty by formulating a more 

implementable arrangements for the suspect/defendant’s rights. Although there is no need of 

absolute separation of formulation, the draft amendments to the Criminal Procedure Code in the 

future must at least adopt the following 12 (twelve) aspects of special right of people who are facing 

the death penalty: 

1. Right to be provided comprehensive information regarding the rights of persons facing the 

death penalty which is given in a timely manner, which is immediately after an arrest made in 

an understandable language and if possible, in written form and is repeated in every stage of 

the examination, not only for the suspects but also for their legal counsels, families, and 

representatives of their countries for foreigners. 

2. Access at any time to have effective legal defense provided by competent legal counsel, who 

is not only physically present during the examination starting from investigation, prosecution, 

trial, appeals, requesting clemency, even until the process of execution. 

3. The administration of the judicial process in a language understood by the suspect/defendant 

by providing competent translator or interpreter based on the need of suspect/defendant in 

their mother tongue language, including for people with disabilities, both orally or in writing 

and for all stages of the process from investigation to the execution. 

4. Adequate time and facilities to file defense ranging from: making use of all legal defense 

procedures; ensuring free access as much as possible to submit mitigating evidence; ensuring 

access to all evidence (crossed examination) and judicial documents since the pre-trial stage; 
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and providing sufficient time to prepare legal defense documents by ensuring that the 

defendant/convict and his legal counsel have the right to be granted a reasonable time 

extension to present mitigating evidence for the interest of the defense. 

5. The principle of “beyond reasonable doubt” as a standard rule of evidence in trial 

examination, which ensures that judges have no reasonable doubts when imposing the death 

penalty. The indicators are including but not limited to: there should be no key witnesses who 

have not been tried or brought to trial (identified as fugitive or “DPO” in the dossier) and has 

the potential to open a gap in the fact of the case and affect the degree of guilt of the accused; 

there should be no incriminating evidence (such as a guilty confession written in the dossier) 

which was later retrieved by the defendant at trial; and there should be unanimous decision 

by the panel of judges in imposing the death penalty. 

6. The right/access to file appeal as much as possible and without any restrictions, exhibited by 

requiring the entire legal process to a higher court to be exhausted prior to execution and 

prohibiting the limitation to file a case review only for once. 

7. The right to be granted pardon by ensuring the right to apply for clemency at any time and 

without limitation and ensuring the legal assistance by a competent legal counsel and assuring 

the automatic procedure of commutation of sentence. 

8. Specific consequences for violations of fair trial rights in the process of imposing the death 

penalty, such as the failure to provide effective legal assistance and translator/interpreter, the 

use of illegal evidence, and setting the highest consequences when a serious violation was 

made, for example prohibiting prosecutors or judges to charge or impose the death penalty 

and/or giving the court an authority to dismiss the case or nullified the process.  

9. Right of people in death row to be free from torture, cruel, inhuman, and degrading treatment 

by ensuring regular physical and psychological health check to prevent people in death row 

from experiencing the death row phenomenon which categorized as torture, and prevent 

arbitrary executions of people who are prohibited from being executed (i.e. people with 

mental health disorders); and right of people on death row to communicate with external 

parties such as families and legal counsel to ensure that the other rights of death row convicts 

(such as filing appeal, requesting pardon, etc) are fulfilled. 

10. Right not to be arbitrarily executed by regulating general norms for executions, among others: 

the obligation to suspend the execution of death row convicts who are in the process of filing 

appeal, requesting pardon, or filing complaints to international/regional bodies; the 

obligation to notify people on death row and their legal counsel in timely manner regarding 
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the schedule of execution; obligation to publish information related to the execution; and 

prohibition of restricting communication for people in death row prior to execution. 

11. Prohibition to prosecute and/or impose the death penalty for children as well as elderly 

people by setting a minimum and maximum age limit, for example for children below 18 years 

old and the maximum age for the elderly i.e. 60 years old, as well as expanding the prohibition 

of execution for these categories: (1) children under 18 years old, (2) elderly people with a 

maximum age limit of 60 years old, (3) people who later become mentally or intellectually 

disabled after being prosecuted or sentenced to death, and (4) pregnant women, 

breastfeeding mother, or mother with toddler or children whose growth and development 

will be affected if their parents are to be executed. 

12. Right to be granted compensation for the heirs of the death row convict in the event that the 

execution is carried out arbitrarily or violates general norms of execution, such as: execution 

is carried out while the death row convict is still seeking clemency or filing appeal or 

complaints to international or regional bodies; there is no information provided regarding the 

schedule of execution in accordance with the law; execution is carried out secretly; their right 

to receive visits prior to execution is neglected; and executions are carried out to those who 

fall into the categories of people who are prohibited to be executed. 
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